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THE MANAGEMENT DECEDENTS’ ESTATES 
BANKS AND TRUST COMPANIES 


have made examination the records the Surrogate’s 
Court the county New York for the purpose ascertaining what 
progress has been made New York banking institutions during the 
past years the matter being named wills executors. The 
examination relates appointments made during the two years, 1915 
and 1928. 

the year 1915, wills the number 2,200 were filed for pro- 
bate the county New York. this number named trust 
company executor. other words, per cent., one out every 
50, the wills filed for probate during that year named trust com- 
pany rather than individual executor. 

New York County, may mentioned, takes Manhattan Island 
and one the five counties which comprise the city New York. 

examination the records for the year 1928 discloses that 
3,241 wills were filed during that year. this number 272 named 
bank trust company executor. This indicates that during 
1928 approximately 1/3 per one out every wills filed 
for probate, named bank trust company executor. These 
figures show that there were more than six times many wills 
1928, naming banking institutions executors, there were 
1915. 

the percentage banking institutions named executors dur- 
ing the year just passed seems small, compared with the total number 
wills filed for probate, must remembered that most the 
estates which bank trust company was appointed were large 
estates. probably true that majority the estates, which 
wills are filed for probate, are not large enough make trust com- 
pany bank management profitable. 

1915 the banking institutions named under wills were all trust 
companies. During the period that has since elapsed national banks 
and state banks have entered this field. 

With reference the 3,241 wills filed for probate during 1928, 208 
them named trust company executor; them named 
national bank, and named state bank. There were 264 appoint- 
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ments banking institutions doing business the state New York 

and appointments banking institutions organized under the laws 

other states. 

not unusual for will name two more executors. 
count the wills filed during 1928 shows that 102 them named 
bank trust company act jointly with one more other executors 
and 170 named bank trust company sole executor. 

all, the 272 wills which banks and trust companies were 
designated, named different banking institutions. these, trust 
alone received appointments; trust company received 
appointments; trust companies received appointments each; 
trust company and national bank received appointments each; 
and trust companies and state banks were each named times. 
All these banks and trust companies were located the city 
New York. other words more than two-thirds the bank and 
trust company appointments wills filed New York 
County during 1928 went New York banking institutions. 


BANK COLLECTING CERTIFICATE DEPOSIT FORGED 
INDORSEMENT MUST PAY OWNER 


payee’s indorsement and collects from the issuing bank will liable 
the payee the certificate, and will have claim against 
the issuing bank. 

The fact that the bank, the time cashing the cer- 
tificate, has every reason believe that the payee’s indorsement 
genuine and that the person presenting has right the proceeds 
immaterial. Negligence the part the bank does not enter 
into the question. The liability based the fact that the payee’s 
indorsement forgery and that, when the collecting bank places 
its own indorsement certificate, guarantees the issuing 
bank the prior indorsements. 

far the issuing bank concerned the rule which requires 
bank know its depositors’ signatures checks does not apply 
certificates deposit. There conflict among the decisions this 
point but, the most recent decision the question, held that 
bank not bound, its peril, know the signatures the 
certificates deposit which issues. If, good faith, pays 
bearing forgery the payee’s indorsement, can recover 
from the collecting bank. 

The decision which are referring Moler State Bank 
Bigelow, Supreme Court Minnesota, 223 Rep. 780. 
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Mrs. Moler, the plaintiff, resided Bigelow, Minn., with her son- 
in-law, Schweppe. Schweppe was the local representative the 
Standard Oil Co. and transacted his banking business the State 
Bank Bigelow, the defendant. 

Mrs. Moler had account the defendant bank, but various 
oceasions Schweppe had acted her representative such matters 
cashing pension certificates and checks the bank. one 
Schweppe came into the bank with certificate deposit for 
$800 issued bank Kasota, Minn., and payable Mrs. Moler. 
Because his many previous dealings with Schweppe, the teller 
the Bigelow bank had reason doubt the regularity the trans- 
action. But, since the certificate was not yet due, called the 
Kasota bank the telephone and asked the certificate would 
paid before maturity. Upon receiving affirmative answer took 
the certificate, paid Schweppe part the amount cash and gave 
him credit his checking account for the Schweppe sub- 
sequently withdrew this balance. was discovered after the cer- 
tificate had been collected the Bigelow bank that Schweppe had 
stolen the certificate and had forged Mrs. Moler’s indorsement. 

The court held, under the rule stated, that Mrs. Moler was entitled 
recover from both banks and that the Bigelow bank was liable 


the Kasota bank although the former had been guilty negligence 
cashing the certificate. other words the loss fell the Bigelow 
bank. The following paragraphs are quoted from the court’s opinion: 


the Bigelow bank negligent? Should have made in- 
vestigation the genuineness the purported signature plain- 
tiff? so, what investigation? Did this bank act imprudently 
the cashing this know now what the bank did not 
know then. know there was forgery. The bank’s conduct must 
judged from the standpoint the time the transac- 
tion and from the circumstances they presented themselves the 
bank the time. Now know that Schweppe was.a criminal and 
unworthy confidence, but that was not within the bank’s vision. 
the bank honestly viewed the situation, there was not single 
suspicious upon the horizon.. Schweppe stood before its 
counter local business man, holding position confidence with 
and discriminating business corporation. seemed 
deserve the confidence which the bank put was 
business man. was not This not a.case negligent 
identification. Plaintiff was known member his household. 
was her son-in-law. The pension checks had been presented 
much the same form. What was the inquiry that did not make? 
The bank could not hold business made impertinent inquiries 
business men. Most honest men would feel offended banker asked 
under such the purported indorsement was genuine. 
Much more would they offended the banker would say, ‘We will 
down your house and ask your mother-in-law the indorsement 
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‘You bring your mother-in-law the bank she can 
tell that she made the even the banker should 
say, ‘With your permission phone Mrs. Moler and ask her she 
has indorsed the certificate and your hands.’ Business 
not transacted, and cannot be. banker acted, could 
not stay business. would unreasonable. not the conduct 
ordinary, reasonable prudent banker business man. The 
bank exercised reasonable business prudence. became bona fide 
holder within Pennington County Bank First State Bank, 110 Minn. 
263, 125 119, (N. S.) 849, Am. St. Rep. 496. 
are the opinion that the Bigelow bank was free from negligence. 

rule that bank must know the signature its customer 
has direct reference the ordinary depositor having checking 
Banking Law Journal 911, 913, §78. There are three 
early cases which applied the rule certificate deposit. Stout 
Benoist, Mo. 277, Am. Dec. 466; State Nat. Bank Freedmen’s 
Savings Trust Co., Fed. Cas. No. 13324, Dill. 11; Merchants’ 
Bank, Gill (Md.) 96, Am. 300. These cases held because 
the bank had the customer’s signature which put the bank’s 
hands the means determining whether the signature was genuine. 
See Paton’s Digest, 1095, 1096 and 2305; Paton’s Digest, 
2304a, 2305a. The Kasota bank did not keep any signature card 
book. 

bank which issues check not bound know the 
signature the payee therein. Yatesville Banking Co. Fourth 
Nat. Bank, Ga. App. 528; Farmers’ Bank Trust Co. 
Farmers’ State Bank Brookport, 148 Ark. 599, 231 
The maker promissory note not bound know the signature 
the payee. 

deposit bank, supported their origin, are 
treated they were notes the bank. They are frequently pur- 
chased customers, payable non-residents and, course, such 
cases the bank could not know the signature the payee. 

rule relates the drawer’s signature. the case 
certificate deposit made the form here used, the bank the 
drawer and the drawee. This not case forged instrument 
but forged indorsement. Where the name the payee in- 
‘dorser has been forged, the maker drawee does not warrant the 
validity the indorsement one which presumed know 
under the rule. 31; Young Lehman, Durr Co., 
Ala. 519; Star Fire Ins. Co. New Hampshire Nat. Bank, 
442; 368; Marine Nat. Bank Nat. City Bank, 
67, Am. Rep. 305; Figuers Fly, Tenn. 358, 193 117; 
487; First Nat. Bank Chicago Northwestern Nat. Bank 
247. The bank must, however, determine the genuineness the in- 
dorsement. Volume Third Dig. page 638, 989. not pre- 
eluded from recovery from the holder whom made payment. 
Neg. Inst. 1364, 1365; Canal Bank Bank Albany, 
Hill (N. Y.) 287. liable for failure exercise ordinary care 
respect good faith and the exercise due care will 
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not protect from conversion property which failed 
quire title forged indorsement. 

reach the conclusion that the rule Stout Benoist, 
Mo. 277, Am. Dec. 466, and similar cases, not consistent with 
modern banking, and hold that the rule that the bank must know the 
signature its customer has application the indorsement 
certificate deposit the payee therein. 

negligence this case. Both banks acted good 
faith. sometimes said that, where the parties are equally in- 
nocent, the drawee the loser, but that expression applicable where 
the drawee must, under the rule, know the signature. 
1091, anno. both are equally fault, both are innocent, 
neither should permitted deny its protection the other, and 
the loss must fall upon both. 

indorser’s warrant, under 1923, 7109, relates the 
face the instrument and not the indorsements upon the back 
thereof. 

the Bigelow bank transmitted this certificate, with its in- 
dorsement thereon, impliedly guaranteed, among other things, that 
all previous indorsements, including the indorsement the payee, 
were genuine, and that had good title the certificate. Youngberg 
Nelson, Minn. 172, 629, Am. St. Rep. 497; Brown 
Ames, Minn. 476, 448; Germania Bank Boutell, 
Minn. 189, 327, 635, Am. St. Rep. 519; Crosby 
Wright, Minn. 251, 162; State Merchants’ Nat. Bank 
St. Paul, 145 Minn. 322, 177 135; 393, 581; 
1148, 363. follows that, between the banks, the Bigelow 
bank liable the Kasota under the contract indorsement. 

banks participated the acts constituting the conversion 
plaintiff’s certificate deposit. Such conversion was wrongful, 
and liability follows. Evenson Waukesha Nat. Bank, 189 Wis. 170, 
207 415; First Nat. Bank Frankfort Bremer, Ind. App. 
685, 1012, Am. St. Rep. 461. Plaintiff entitled judg- 
ment against both them. But, between the banks, the one 
primarily and the other secondarily 


USE BANK’S MONEY FOR PAYMENT CASHIER’S PER- 
SONAL DEBTS 


The cashier bank has, course, authority use the bank’s 
money for the payment his personal debts; and 
bank cashier who permits the cashier pay him with funds belonging 
the bank will liable the bank for the amount, even though 
the creditor received the payment good faith. 

This rule was applied the Supreme Court Wisconsin 
recent decision, Columbia Bank Morgan, 224 Rep. 707. 

this case appeared that the defendant, Clara Morgan, had 
loaned the cashier the plaintiff bank the sum $2,000 the 
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personal note. Sometime thereafter the defendant borrowed 
from the bank the sum $1,500. Later the cashier paid the de- 
fendant $500 his note and the defendant reduced the amount due 
her note the bank $850. 

About the time the cashier’s note fell due the defendant called 
upon him for the purpose collecting the balance owing her. 
settling their accounts the cashier delivered the defendant her note 
(on which there was still $850 due), took his own note (upon 
which $1,500 was due) and gave the defendant his personal check 
the bank for $643.25, which, their two accounts. 

The defendant indorsed the check which she received and the 
gave her credit for the amount her passbook. The cashier 
covered his fraudulent transactions forging the name an- 
other person promissory note and placing the note with the bank’s 
papers. The defendant later checked out the entire amount stand- 
ing her credit. 

When the fraud was subsequently discovered this action was 
brought against the defendant and was held that the bank was 
entitled recover the sum $850, the amount due the defendant’s 
note and the further sum $643.25, the amount the cashier’s per- 
sonal check, together with interest from the date when the payments 
were made. 


The following paragraphs are quoted from the court’s opinion: 


evidence in. the case from which may inferred 
that the directors the bank the stockholders thereof had given 
Markgraf (the cashier) authority pay his personal obligations with 
the funds the bank, and, without such authority, clear that 
could not lawfully so. Such authority created either express 
implied agreement. Such authority may implied from conduct 
which indicates that the directors and officers the bank had pre- 
has more authority appropriate the funds the bank for the 
payment his private obligations than has officer business 
the right appropriate his corporation for 
his individual benefit. such authority recognized with respect 
bank, soon lose and the faith 
and trust which depositors therein would soon vanish. 
bank quasi institution. The well-being bank does 
not merely the stockholders, but large, and the 
wrongdoing which officer bank might guilty might lead 
financial disaster involving the entire local From situa- 
tion, such have attempted describe, arose further doctrine 
that one dealing with bank must presumed know the usual and 
ordinary authority the cashier the bank, who the principal 
executive officer thereof. Williams Dorrier, Pa. 445, 1024. 

lower court found that the defendant acted good faith, 
and that she had knowledge that she was receiving, payment 
her note, the funds the bank. 
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relied upon plaintiff’s counsel herein being one similar the 
case bar. The facts the are briefly summarized the opin- 
ion, and they are follows: ‘The cashier bank organized under 
the laws this state (Kansas) was allowed the sole charge and con- 
duct its affairs its board directors. was indebted in- 
dividually depositor the bank, and upon different occasions 
pretended make payments upon such indebtedness giving the 
depositor credit upon her passbook. Such credits were not shown 
upon any the memoranda the bank’s business, and were not 
entered upon its books. The last transaction this character occurred 
upon November 30, 1900. final settlement was then had between 
the depositor and the cashier, resulting the surrender him 
his last unpaid note, and entry upon her passbook before. She 
then demanded her balance the bank. The cashier balanced her 
passbook, she drew check for the amount shown the passbook 
due her, and gave her therefor cashier’s draft upon the bank 
St. Joseph, Mo., which was afterwards duly paid and returned. 
officer the bank had actual knowledge the true character 
these transactions except the cashier. The depositor herself acted 
good faith. January 16, death the cashier occurred. 
The bank was then found insolvent, was immediately taken 
charge the bank commissioner, and due time 
was appointed. Because the books the bank did not disclose 
the personal transactions the cashier with the depositor, her ac- 
count appeared overdrawn when the, receiver assumed control. 
The amount the overdraft following the affair November 30, 
1900, was somewhat reduced deposits subsequently made third 
parties the depositor’s credit, and the receiver sued for the balance 
appearing due when took charge. From the facts found the 
district court that the had authority pay his 
individual debts the depositor giving her credit the bank and 
permitting her draw checks upon without his having received 
anything value therefor; that the entries credit upon the de- 
positor’s passbook were acts beyond the scope the cashier’s power; 
and that, nothing appeared upon the books the bank give 
notice the facts, the bank was not bound. Judgment was rendered 
for the receiver, and the depositor asks review these conclusions 
law.’ 

court, substance, held that the cashier had authority 
enter the above referred upon the passbook the de- 
fendant, because the cashier had made deposits the the 
defendant the bank, and because entries appeared the books 
defendant, based upon the appearing upon the passbook, the 
was appropriating his own use the funds the bank; that 
the cashier had right dispose the funds the bank for pur- 
poses contemplated its charter, and said the opinion: 
But not absorb the funds the bank the satis- 
faction his private debts without express and especial authoriza- 
tion. The office cashier does not import such power. Whether 
not such authority actually did exist the defendant was bound in- 
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quire. When the cashier made entry the defendant’s 
passbook the receipt money the bank, she knew the recital 
was false, for she had delivered the bank nothing value all. 
She knew that something more must done before she could right- 
fully demand the payment her checks. She knew very well that 
the money was yet supplied, and that, unless the funds actually 
were furnished, there was nothing which she could have any right 
withdraw. obligation rested upon the bank, upon any tis 
officials such, deposit transfer funds the her 
She was required that herself, see that was 
done. she depended upon her debtor act for her, was in- 
upon her see that did whatever was required. 
She had right ask the bank return her money which she 
never deposited, and which never fact received from any source; 
and when paid her checks without any money belonging her 
its possession meet them was entitled reimbursed.’ 

further held the decision the Hier Case, supra, that 
makes difference that the creditor had knowledge the mis- 


FORGED SIGNATURE NOTE NOT PROTECTED 
FORGERY POLICY 


bankers’ blanket forgery and alteration policy, protecting 
bank against loss through the payment any note upon which the 
signature indorser forged, does not cover note which the 
signature person who signs below the maker’s name forged. 
Whatever may have been the understanding between the parties 
the note, person signing and not indorser, far 
the meaning the insurance policy concerned. 

This was decided the United States District Court (M. Pa.), 
the Grange Trust Co. Huntingdon, Pa., American 
Surety Co. New York, Fed. Rep. (2d) 445. 

this appeared that the defendant insurance company 
issued bankers’ blanket forgery and alteration policy protecting the 
plaintiff bank from certain forgery and alteration losses the extent 
$5,000. 

Paragraph the policy protected the bank against loss through 
the payment any promissory note upon which the signature any 
indorser should forged. This paragraph reads follows: 


any check, certified check draft drawn upon the insured 
bank, any promissory note, domestic trade acceptance bank 
payable the insured bank, any certificate de- 
posit issued, any bank made, the insured bank, 
which shall have been raised altered any respect, upon which 
the signature any indorser shall have been 
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While the policy was force the plaintiff bank discounted note 
which the following copy: 


$3700. Huntingdon, Pa., May 12, 1927. 

days after date either us, promise pay the 
order the Grange Trust Co. thirty-seven hundred and 00/100 
dollars the Grange Trust Company, Iluntingdon, Pa., without de- 
faleation, value received. And further hereby empower any at- 
torney any court record within the United States elsewhere 
appear for and after one more declarations filed, confess 
judgment against me, either us, any term for the above 
sum with costs suit and attorney’s commission five per cent., 
for collection and release all arrears, and without stay execution 
and inquisition and extension upon any levy real estate hereby 
waived, and condemnation agreed and the exemption personal 
property from levy and sale any execution thereon, also ex- 
pressly waived and benefit exemption claimed under and 
virtue any exemption law now force which may hereafter 
passed, 


The bank was unable collect this note because the subse- 
quent insolvency Myers and because was thereupon discovered 
that the signature Westbrook was forgery. 

holding that this loss was not protected the policy and that 
the plaintiff could not recover the court said: 


serious question law raised the affidavit defense 
whether the name Westbrook appearing the note ques- 
tion joint maker must considered, under the contract in- 
surance and pleadings this case, maker indorser. 

the policy insurance, which the plaintiff 
relies for recovery this case, insured the bank against 
forged indorsement any promissory note. the face the note 
question, which made part the plaintiff’s statement, the 
forged signature clearly appears the signature joint maker. 
The signature appears below the name Leon Myers, the maker 
the note question, and the place provided for the makers 
the note. The language the note, ‘I, we, either us, promise 
pay,’ the language makers and not indorsers. fact, 
the face the note, the name Westbrook appears maker, 
and held, under any consideration, indorser under 
either the common legal understanding the term ‘indorser.’ 

plaintiff contends that one may become indorser 
note signing his name the face the instrument, well 
the back the instrument, where such signing the intention and 
understanding the parties are that the signing indorse- 
ment and not the making the note. 

may eases which, between the parties, the signature 
the face the instrument and the place provided for the makers 
may held indorsement, but such must shown that 
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was the intention all parties that the signing the face the 
instrument and the place provided for the makers was intended 
indorsement. 

plaintiff’s statement contains allegations showing that 
there was such understanding, and furthermore such understand- 
ing between Myers and the bank not affect the defendant in- 
surance company.’’ 


DIRECTORS NOT LIABLE FOR DEPOSITS RECEIVED WHEN 
BANK INSOLVENT 


the absence statute imposing liability, bank directors will 
not liable depositors for losses sustained making deposits 
when the bank insolvent even though the directors knew, the 
exercise due care should have known, the bank’s insolvency. 

This was decided the Supreme Court South Carolina the 
recent case Daniels Berry, 146 Rep. 420. may men- 
tioned that decisions some the other states deal less leniently 
with directors this regard and hold them responsible, irrespective 
any statute, cases where they permit the receipt deposits 
after having knowledge the bank’s insolvent condition. 

this case was also decided that 3973, Volume the 1922 


South Carolina Code providing that director shall liable for de- 
posits received with his knowledge assent after shall become 
the bank’s insolvency does not impose liability where 
merely appears that the director should have known the bank’s 
insolvency. 

The following paragraphs support these propositions are 
quoted from the court’s opinion: 


the directors bark liable common law one who 
deposits money therein after the bank has become insolvent, thereby 
suffering loss, and under what 
established principles, there can question that such ease, 
the deposit induced fraud deceit the part the directors, 
they would liable. The present case, however, not grounded 
fraud deceit, but only passive negligence; and the question 
issue therefore whether, under the common law, director who 
negligently allows deposit money insolvent bank, after 
knows should have known the exercise due care that the 
bank was insolvent, liable the depositor suffering loss 
the insolvency. The answer this question necessitates in- 
quiry into the relationship between depositors and directors—whether 
there such relationship would fix liability upon the directors 
under such 

the eases involving this question some confusion has arisen 
through failure distinguish clearly between the directors’ relation- 
ship the bank itself and that depositors. Unquestionably 
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ors, the agents the bank, owe the bank itself the duty 
exercise ordinary care the management its affairs. violation 
that duty would constitute negligence, and the bank, its receiver 
when one has been appointed, the the receiver should 
refuse sue, may bring action for the benefit the bank against 
the directors for such negligence. violation the directors’ duty 
the bank, however, could not give rise cause action favor 
the depositors, and any cause action which the latter may have 
must based upon some violation duty owing them the 
directors. 

depositor makes contract with directors individuals, 
his contract being entirely with the bank its separate entity. Nor 
can see any implied contract between the depositor and the di- 
rectors individuals, since the directors are only agents the bank. 
suggested, however, that account the status the parties 
the directors bear the relation trustees the depositors. this 
question opinion divided, but think the better view that 
directors are not such trustees. not deal with the 
directors but with the bank itself, and the relationship between them 
and the bank debtor and under these conditions, 
cannot see how there could arise any such relationship between 
the directors, who are merely agents the bank, and the depositors 
would create the former trustees the funds the latter placed 
deposit the bank. 


Aside from constitutional statutory provisions, the directors 
officers incorporated bank are not individually responsible, 
unless the injury was the malicious fraudulent act 
the person complained of. Mere nonfeasance will not answer; 
nothing short active participancy positively wrongful act in- 
tentionally and directly operating the prejudice the person com- 
plaining will give origin individual liability. heretofore shown 
the better rule that when the bank incurs losses through the merely 
negligent manner which the directors perform their duties, the 
liability one which accrues the corporation, and gives right 
action the bank’s such.’ 

page 474: 

nothing either contract trust, all ordinary cases, 
any relation between the depositors bank and its di- 
rectors, and common law would seem that there was personal 
liability the part the directors depositors merely account 
their assent the receipt deposits with the knowledge that the 
bank was insolvent.’ 

are numerous other authorities the same general effect, 
but deem further citations unnecessary. Our conclusion, the 
light the view herein expressed the relationship between di- 
rectors and depositors, that the complaint this case does not 
state cause action under the common law. 

are well aware that there are authorities, both among the 
text-writers and the decided cases, supporting the contrary view. 
some these cases, the directors violated statutes regulating the 
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management and operation the bank; others, they were guilty 
such acts would constitute misrepresentation, fraud, deceit; 
still others, their acts constituted gross negligence amounting 
reckless disregard depositors fraud, notable among such cases 
being Boyd Schneider (C. A.) 223; Delano Case, 121 
Ill. 247, 676, Am. St. Rep. 81; Seale Baker, Tex. 283, 
St. Rep. 719; Cunningham Shellman, 164 Ky. 584, 175 1045. 

while these factors are frequently present such cases and 
doubtless influenced the courts their decisions, there are cases, in- 
least some those just mentioned, which the liability 
referred relationship trustee and cestui que trust held 
exist between the director and the depositor. 

have given long and painstaking consideration this ques- 
tion, and have reached our decision what appears the 
weight reason and authority. are the more content with this 
conclusion because, our opinion, hold the directors bank 
liable trustees for the depositors would place them burden not 
contemplated the banking laws and not accordant with the bank- 
ing usages and customs the state. 

are not understood saying that under 
director held liable one injured through deposit 
money bank after became insolvent; the facts and cireum- 
stances under which the deposit was made might such would 
amount misrepresentation fraud, and render the directors 
liable the injured depositor. Giddings Baker, Tex. 308, 
33. such facts, however, are alleged the complaint 
this ease. 

may well add, before passing the next phase our 
discussion, that, account the peculiar nature and organization 
savings banks some jurisdictions, the directors such banks 
are held trustees for the depositors. said that, savings 
banks being organized without capital stock and their profits being 
paid the depositors under mutual plan operation, the depositors 
stand the same relation them that stockholders 
commercial banks such banks; and further, that, savings banks 
are the repositories funds the poor, their management safe- 
guarded ‘elaborate statutory system’ intended protect the 
interests depositors. The distinction between such banks and com- 
mercial banks obvious. Hun Cary, 65, Am. Rep. 
546; Williams McKay, Eq. 189, Am. Rep. 775; Green- 
field Savings Bank 211 Mass. 252, 897, 
(N. Ann. Cas. 1913B, 420. 

come now the question statutory liability. 3973, 
vol. 1922 Code, follows: ‘It shall felony for any 
director any banking institution receive any deposits 

after shall become aware that such corporation 

and shall become personally liable the amount 

such deposits received him, with his knowledge 
assent, any such ease, the person thereby damaged. 

already shown, the complaint alleges that the time times 
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the deposits the plaintiffs were accepted, the bank’s insolvent 
dition ‘was well known said defendents the exercise 
such and diligence was required them law such 
directors, should have been known them.’ This material al- 
legation and the alternative. Under the rules pleading, does 
not charge that the insolvent condition the bank was actually 
known the directors when the deposits were made, but only that 
the exercise due their part such condition would have 
been known them. 451; Greenfield Savings Bank 
Ann. Cas. 1913B, 420; Anderson Railway Co., 103 Minn. 224, 114 
whether the directors are chargeable with liability under the statute 
the exercise due care and diligence they would have known 
the bank’s insolvent condition. 

appellants (plaintiffs) contend that the spirit the statute 
not only actual knowledge, but also the imputation such 
knowledge the directors would have had the exercise ordinary 
and that testing their liability under the statute should 
presumed that they actually knew the fact insolvency, the 
exercise reasonable care and diligence would have made them aware 
that condition. 

respondents (defendants), the other hand, contend that 
before directors can charged with personal liability must 
shown that they had actual knowledge the bank’s insolvency. 
the question the director’s knowledge insolvency, the statute 
uses the expression ‘after (he) shall become aware that such 
tionary, ‘aware’ means apprised; informed; cognizant; conscious. 
‘Apprise’ means give notice, verbal written; inform. ‘In- 
form’ means communicate knowledge to; make known; 
advise; tell, ete. ‘Cognizance’ means apprehension the under- 
standing; conscious recognition identification; ete. ‘Conscious’ 
means aware sensible (of inward state outward fact). 
seems that under these definitions ‘aware,’ which clearly re- 
its ordinary, everyday meaning, the statute requires actual 
knowledge the part directors prerequisite liability. 
have shown, there was liability the part directors de- 
positors under the common law, and think that the liability 
imposed upon them the statute should not extended the court 
beyond that which the statute clearly implies under the common ac- 
ceptation the terms 


RIGHT CONTINUE EXECUTOR LOST WHERE TRUST 
COMPANY CONSOLIDATES WITH NATIONAL BANK 


Where Massachusetts trust company, which has been appointed 
act will, merges into existing national bank 
under the national bank’s charter, the national bank will not per- 
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mitted continue act executor the place the trust com- 
pany. the merger the trust company loses identity and passes 
out existence. order for the national bank allowed ad- 
minister the estate must first apply the Probate Court and 
properly appointed act. 

This decision the United States Supreme Court, parte 
Worcester National Bank Worcester, rendered May 14. 

This decision affirms the decision the Supreme Judicial Court 
Massachusetts, 162 217, which was reported the July, 1928, 
issue The Banking Law Journal page 493. 

The merger consolidation the banks was out under 
the act Congress February 25, 1927, 191, 

The provisions this statute, far they are material this 
decision are that any bank, defined include trust company, in- 
corporated under the laws any state ‘‘may consolidated with 
national banking association located the same county 
under the charter such national banking association such terms 
and conditions may lawfully agreed upon’’ the manner speci- 
fied ‘‘and all the rights, franchises, and interests such state 
bank consolidated with national banking association and 
every species property, real, personal, and mixed, and choses 
action thereto belonging, shall deemed transferred and 
vested such national banking association into which con- 
solidated without any deed any other transfer, and the said con- 
solidated national banking association shall hold and enjoy the same 
and all rights property, franchises, and interests including the right 
trustee, executor, any other fiduciary capacity 
the same manner and the same extent was held and enjoyed 
such state bank consolidated with such national bank- 
ing association. such consolidation shall contraven- 
tion the law the state under which such bank 

this case appeared that the Fitchburg Bank Trust Co., 
banking institution organized under the laws the state Massa- 
chusetts, was appointed April 21, 1926, the appropriate court 
executor the will Julia Legnard. Subsequently the trust 
consolidated with the Merchants National Bank Wor- 
cester, bank organized under the laws the United States. The 
banks consolidated under the title Worcester County National Bank, 
the trust company passing out existence and the Worcester County 
National Bank taking over all its assets. 

The Federal statute above referred closes with the provision: 
such consolidation shall contravention the law the 
state under which such bank The Supreme Judicial 
Court Massachusetts held that, far this statute purported 
permit the national bank act executor the place and stead 
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the trust company, was contravention the laws Massa- 
chusetts. affirming the decision the Massachusetts court ‘the 
United States Supreme Court opinion delivered Mr. Chief 
Justice Taft, wrote part follows: 


passing this appeal, must observe that determining 
the policy state from its statutes and their construction, 
course follow the opinion the state court except may af- 
fected the Federal Constitution. When, therefore, the state court 
holds that executor act such the state, must appointed 
the Probate Court, this court must respect that conclusion and act 
accordingly. But when the question arises what the proper 
interpretation and construction Federal legislation, this court 
adopts its own view. 

very clear that Congress the enactment Section 
the Act February 25, 1927, was anxious even the point 
repetition show that wished avoid any provision contraven- 
tion the law the state which the state trust company and the 
national bank consolidated were located. strongly manifest 
this purpose that not hesitate construe the effect Section 
Massachusetts only transfer the property and estate from 
the trust company the national bank managed and preserved 
the state law provides, for administration estates, and not 
transfer the office executor from the state trust company the 
sueceeding national bank. 

this requires another judicial appointment probate court, 
would become the duty consolidated national bank, after the 
union, immediately apply for the appointment itself executor, 
subject the examination and approval the proper probate court. 
Because the interest the national bank all the assets the 
trust company, the estate bar, transferred its custody, 
the bank would seem have right make such application 
the Probate Court and await the action that court. 

the other hand, assumed improperly that was made 
executor the mere consolidation, and held the transferred prop- 
erty such, must held have become executor son tort 
and should bring the assets before the Probate Court and proceed 
proper application secure the appointment legal executor 
the pointed out the Supreme Judicial Court this case 
and Commonwealth-Atlantic National Bank, 261 Mass. 217, and 
National Bank, 249 Mass. 440. 

views lead agree with the conclusions the Supreme 
Judicial Court respect the legality the consolidation the 
trust company and the national bank and only differ from its 
construction which would hold that section 
stitutional under the Constitution Massachusetts, and also under 
the Constitution the United States. 

think Section enjoins upon the National Bank complete con- 
formity with the Massachusetts law its conduct estates de- 
ceased persons when acting trustee administrator thereof. 

Supreme Judicial Court refers its opinion this case 
that National Bank Boston, 261 Mass. 
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217, showing that the consolidated bank this case could not act 
executor. that case state trust company was appointed the 
Probate Court trustee under wills two cases and conservator 

qualified giving bond and for some time held and adminis- 
tered the property fiduciary. Thereafter was converted into 
national bank, which still later was consolidated with another national 
bank. new appointment trustee was made the Probate Court. 

consolidated national bank petitioned for allowance 
fiduciary. The court held that while the accounts were 
and complete, the consolidated bank was not duly appointed 
fiduciary merely virtue the original appointment the state 
trust company, and could only account son tort. 

court relied National Bank 
Boston, 249 Mass. 440. There state trust company was named 
executor will. Thereafter became converted into national 
bank, which still later was consolidated with another national bank. 

testator having died, the consolidated national bank petitioned 
for the issuance letters testamentary the executor named 
the will. The court held that was not the executor named therein, 
and that the designation the state trust company executor did 
not confer property right passing its the con- 
solidated national bank. 

court both Bank cases accepted 
the effect the decisions First National Bank Bay City Fel- 
lows, 244 416, and Burnes National Bank St. Joseph Dun- 
265 17, the latter holding that national banks may act 
executors state where state trust companies have that privilege. 
The court 249 Mass. said, ‘We accept, are bound accept, 
that principle all its amplitude and with all its implications,’ but 
said, that ‘that principle does not reach the facts here presented.’ 

was similar language 261 Mass. The Supreme Judicial 
Court did not then hold, and has not held, that probate court 
Massachusetts may not appoint national bank, otherwise qualified, 
executor, administrator trustee, approves one such. 

for the national bank, after consolidation, apply the Massa- 
chusetts Probate Court for appointment succeeding fiduciary 
carry the duties. the present case, such appointment has 
been made the Probate Court. 

the Massachusetts authorities already cited the bank 
attempting this act executor has become executor 
son tort, and that situation must disposed accordance with 
the laws applicable Massachusetts such situation. Clabborn 
Phillips, 245 Mass. 47. When the executor son tort has been re- 
leased, would seem that application might made the Probate 
Court for appointment the national bank executor close the 
estate. 

seems that our construction Section the Act 
1927 differing from that the Supreme Judicial Court Massa- 
chusetts makes possible the appointment the probate judge, 
approves, enforce the requirements which the laws that 


THE BANKING LAW JOURNAL 427 


state impose the execution such trusts, and still preserve the 
constitutional effectiveness Section 

result requires affirm the dismissal the petition 
the County National Bank seeking render the first 
and final the Bank Trust Co. executor 
the last will and testament Julia Legnard, deceased, and its own 
account executor her will, but remand the cause the Pro- 
bate Court for proceeding the petitioner executor son tort, 
and for such further proceedings may advised and are per- 
missible the laws of. Massachusetts and the statutes the United 
States not inconsistent with this 


SUPPLEMENT THE LAW BANK CHECKS 


The Banking Law Journal has published Supplement Brady 
Bank Checks (Second Edition). 

The Second Edition the Law Bank Checks was published 
1926. Many new pertaining this branch the law have been 
passed upon the courts since that time. 

The Supplement follows the same system and section numbering 
the Edition. Each decision placed under its proper section 
number, that possible refer quickly from any section the 
Second Edition the corresponding section the Supplement and 
locate cases point which have been decided during the past three 
years. 

The Supplement contains 208 pages and presents more than 400 
new bank check decisions, and brings the Second Edition down 
date. durably bound buckram and the same style the 
Edition. The price the Supplement per copy. 


THE LAW COMMERCIAL PAPER 


Checks, promissory notes, drafts, certificates deposit, trade ac- 
ceptances—these, and others, are the instruments which 
banker’s time. 

The banker understands the practical functions these instru- 
ments. may not well acquainted with the legal obligations 
which attach them. This knowledge important the man, who 
making the business banking his career. 

One reason why the banker not always well versed the 
laws that regulate commercial paper that the acquirement this 
knowledge difficult task. 

Books the subject are necessarily written lawyers, and they 
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are invariably written from the lawyer’s point view—legal phrase- 
ology and footnotes crowded with citations. 

have just finished reading the proof sheets book the 
Commercial Paper,’’ written from the banker’s point 
view. assembles the many rules law which control 
this field and weaves them into readable story—a fascinating study. 
The law presented interesting narrative, stripped the 
verbiage the law—expressed the language business. 

The author Mr. Roy Redfield, member the Spokane, 
Wash., bar, and ‘for years lecturer commercial paper the 
classes the American Institute Banking. 

his preface states that his book ‘‘frankly layman’s book’’ 
and that his ideal ‘‘plain and direct statement the 
our opinion has achieved his ideal. 

The book contains 600 pages, including most thorough index. 
There appendix which presents digest the statutes each 
state peculiar this subject. 

Banking Law Journal readers will recall series articles 
negotiable paper Mr. Redfield, which were published the Journal 
during 1927 and the months 1928. These articles constitute 
the opening chapters the book. 


The book will ready for delivery soon can get 
through the bindery. The price $6.50 per copy. Any Banking Law 
Journal subscriber may have one sent approval wishes. 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


THEFT FROM UNGUARDED BANK MESSENGER 
NOT PROTECTED POLICY 
INSURANCE 


Security State Bank Royal Indemnity Co., Supreme Court 
Kansas, 273 Pac. Rep. 430 


Where policy robbery insurance issued bank provides 
that the bank shall provide guard for each custodian conveying 
insured property outside the bank, the policy will not cover 
robbery from custodian unprovided with guard. 

The policy provided that the insurance should not forfeited 
the event that the bank’s failure meet any the require- 
ments the policy was due ‘‘unforeseen contingency, be- 
yond the control the was that the fact that 
the managing officer the bank had given instructions that each 
custodian delivering funds away from the bank should accom- 
panied and that such instructions were ignored, was 
not such ‘‘unforeseen would avoid forfeiture 
the insurance. 


Action the Security State Bank against the Royal Indemnity 
Co. From order overruling its demurrer plaintiff’s petition, 
defendant appeals. Reversed and remanded, with instructions. 

Berger, Kansas City, Kan., and Morrison, James 
Nugent, Newton Wylder, and Homer Berger, all Kansas City, 
Mo. (D. Johns, Kansas City, Mo., counsel), for appellant. 

sas City, Kan., for appellee. 


HOPKINS, J.—The action was one recover policy 
robbery insurance. The decision turns upon the question whether the 
plaintiff lost its right recovery failure send guard with the 
messenger who was robbed. The defendant appeals from order 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 558. 
429 
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overruling demurrer plaintiff’s petition. The pertinent part 
the petition alleged that: ‘‘In the statements made plaintiff the 
defendant, which are part the policy hereto attached, ‘Exhibit 
the stated that one guard would all times the 
custodian while conveying insured property outside the premises 
plaintiff. Plaintiff says that the time and place the robbery 
hereinbefore described, guard was said messenger 
custodian. This, however, resulted from unforeseen contingency 
beyond this this, wit: That Briedenthal, 
cashier and managing agent the plaintiff had, prior the robbery 
hereinbefore set forth, the employees this plaintiff, whose 
duty was send messengers custodians with secure money, 
that guard should such messenger custodian all 
times, which instruction was violated this day, during 
the absence said Briedenthal, and without fault knowl- 
edge, the fault knowledge the officers directors plaintiff; 
that prior the robbery mentioned herein violation such in- 
structions had the knowledge the officers directors 
plaintiff; that the failure guard accompany such messenger 
the time the robbery was due the violation the instructions 
given said cashier and managing agent, aforesaid, the em- 
ployee sending such messenger and was wholly without the knowledge 
the officers directors the plaintiff; that was impossible for 
plaintiff foresee that such instructions would violated 
yond its control prevent this instance, its officers directors 
having knowledge thereof.’’ 

The clause the policy under which the plaintiff sought avoid 
failure send guard with the messenger reads: ‘‘If from some un- 
foreseen contingency, beyond the control the insured, the insured 
unable maintain any service perform any act specified 
the schedule, and the risk assumed hereunder the company in- 
the insurance granted this policy shall not forfeited, 
but the liability the company shall limited such amount 
the premium paid would have purchased under the com- 
pany’s published manual rates which was the time 
the issue this The policy also provided: 


following precautions will always taken the insured 
prevent loss. 

One guard (state number guards who will accompany 
each custodian, while conveying the insured property outside the 
premises). 

policy does not cover loss damage the 
insured has taken all reasonable precautions safeguard the insured 
property nor unless the commission the robbery, any, estab- 
lished reasonable evidence.’’ 
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The defendent contends that the failure send guard required 
the policy voided liability thereunder; that the facts pleaded the 
petition not bring the case within the ‘‘unforeseen 
clause the policy. are the opinion that the failure the 
plaintiff with the provision the policy, with respect 
sending guard with the messenger, increased the risk loss 
robbery, and may reasonably said have constituted direct cause 
the loss question. has been held that the violation the 
insured his contract obligation contained the policy precluded 
him. See Cobb Insurance Co., Kan. 492; Insurance 
Co. Knerr, Kan. 385, 611; Hammond Insurance Co., 
Kan. 851, 142 936, 1915F, 759; Crandon Insurance 
Co., Kan. 785, 163 458; Wood Insurance Co., 109 Kan. 801, 
202 82. 

Kean National Surety Co., 241 252, 149 849, was 
suit upon policy robbery insurance, wherein the insurer agreed 
indemnify the insured against loss reason holdup robbery 
while property was transit, within miles insured’s office, 
the custody an’employee the insured. The policy contained 
provision that, the property transit amounted more than 
regular employee, accompanied two guards least years 
age, the employee custodian should years 
age, the guards should not less than years age. 
the time the loss question, government bonds 
sum $400,000 were being transported outside the premises 
the insured one Young, who was accompanied only one youth, 
years age. During the course his journey, and while within 
miles the place business the insured, was held and 
robbed the bonds. The court said: 


condition the plaintiffs failed They did not per- 
form their part the contract, condition precedent liability. 
The bonds were carried through the street Young, employee, 
accompanied lad years age. The risk was materially in- 
creased this fact. was vital and important part the agree- 
ment. And what more, the omission was known Young, for 
frankly states his testimony that knew when left the plain- 
tiff’s make delivery the bonds that should have taken 
with him two guards the required age. 

plaintiffs cannot expect the defendant keep its part the 
obligation when they have omitted vital prerequisite their own. 
take this find it, placing upon the parties merely the 
obligations which they have voluntarily and holding them 
the natural consequences their defaults. insurance policy 
bond different than any other contract, and comes within the 
same rules construction. The purpose and attempt the courts 
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give the language used thé parties its usual and ordinary 
meaning the light all the and conditions, having 
mind, did the parties, the nature the 


are the opinion that the plaintiff cannot avoid the conse- 
quences its default bringing itself within the provisions an- 
other clause the policy which, the plain meaning its language, 
not applicable nor intended excuse the dafault which the 
plaintiff was guilty. The employee who dispatched the messenger 
presumed have been acting within the scope his employment. 
was performing one the acts for which was employed. Or- 
dinarily the act duly appointed agent, within the scope 
his employment, legal effect the act principal. 
hold otherwise would permit one transact 
ness through agents and derive all the benefits thereof without 
suffering any the detriments which might encountered. can- 
not reasonably said that the mere failure agent comply 
with the letter instructions, issued him his principal, con- 
stitutes departure from the scope his employment. Moreover, 
the plaintiff corporation. the very nature things can act 
only through the physical agencies its directors, officers and agents. 
The act officer agent corporation, within the scope his 
authority, fact the act the corporation. the instant case 
the act the employee the plaintiff, dispatching the messenger 
without guard, was the act the plaintiff corporation itself. 
perfectly apparent that the plaintiff the instant case ‘‘did not take 
all reasonable precautions safeguard the insured property,’’ for 
which reason the policy does not cover the loss. 

The judgment reversed, and the cause remanded, with instruc- 
tions sustain the demurrer plaintiff’s petition. 


BANK NOT LIABLE FOR CASHIER’S MISTAKE 
RECOMMENDING LOAN 


Boyd Farmers’ Bank, Kansas City, Mo., Court Appeals, 
Rep. (2d) 


The fact that person makes loan the recommendation 
bank cashier and that the borrower uses the money pay his 
indebtedness the bank, will not make the bank liable the 
lender, upon the the borrower, unless the cashier’s 
representations the borrower’s credit are put writing. 

this case appeared that the plaintiffs made loan 
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$4,600 two individuals the representation the cashier 
the defendant bank that the loan was ‘‘absolutely The bor- 
rowers used the proceeds the loan pay their indebtedness 
the bank. The note representing the loan was renewed from time 
time until the borrowers finally became insolvent. The plaintiffs 
only small part the amount advanced. was held 
that the plaintiffs could not recover the amount their loss from 
the bank for the reason that the cashier’s representation the 
soundness the loan was not put writing, required the 
Missouri Statute Frauds, section 2172 1919. This statute 
provides that action shall brought charge any person with 
liability upon representation concerning the character, conduct, 
eredit, ability, trade dealings any other person, unless such 
representation made writing. 


Suit Louie Boyd and husband against the Farmers’ Bank and 
another. Judgment involuntary nonsuit with leave set the same 
aside, and motion set aside overruled, and plaintiffs appeal. 
Affirmed. 

Lesley Robinson, Trenton, John Powell, Princeton, and 
Campbell and Higbee Mills, all Kirksville, for appellants. 

Murrell Murrell, Kirksville, Hyde, Princeton, and 
Ed. Hyde, Kansas City, for respondents. 

BLAND, J.—This suit for fraud and deceit. the con- 
clusion plaintiffs’ testimony the court sustained the separate de- 
murrers the defendants, resulting plaintiffs taking involun- 
tary nonsuit with leave set the same aside; subsequently the motion 
set aside the nonsuit was made and overruled. Plaintiffs have ap- 
pealed. 

The facts show that plaintiffs are husband and wife and reside 
Princeton; that the 3rd day January, 1920, plaintiffs had 
deposit with the defendant, the Farmers’ Bank, the name plain- 
tiff, Louie Boyd, the sum $4,600 and that Perry Coon was the 
cashier said bank the time. said day plaintiff Boyd, 
hereinafter referred Boyd, was said bank for the purpose 
getting check cashed when Coon came from the directors’ room and 
cashed Boyd’s check. Coon then asked Boyd the latter wanted 
lend the money the bank that was the name Boyd’s wife and 
Boyd replied that would ‘‘if can get good loan and 
would paid when Coon replied that had two men 
view, wit, Collings and Laws, who wanted borrow money. Boyd 
testified ‘‘I questioned the did not know whether was good 
not; the cashier told that was absolutely that is, re- 
ferring the financial responsibility Collings and Laws. There- 
upon Coon called Collings from the directors’ room and told him that 
Boyd ‘‘said would let you have that Boyd did not know 
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that Collings was about until Coon him. note was filled out 
Coon, the presence Boyd and Collings, the sum $4,600, 
due one year after date, made payable Louie Boyd order. Coll- 
ings signed the partnership name the note and then appended his 
own it. (Later Laws signed the note.) Boyd signed his wife’s 
name check for the amount the money and delivered the check 
Coon, and the loan Collings and Laws was consummated. Boyd 
testified that made the loan the recommendation Coon; that 
had confidence Coon’s judgment and that would not have 
made the loan except upon the recommendation Coon; that had 
knowledge the financial standing Collings Laws. 

There some conflict the testimony whether Collings and 
Laws were insolvent the time the loan was made and defendants 
now insist that there evidence the insolvency these men 
that Collings and Laws were that Coon knew it. How- 
ever, for the purpose this case may assume that there was testi- 
mony tending show these facts. The evidence shows that the note 
was renewed from year year until the spring 1924 when as- 
signment was made Collings and Laws for the benefit their 
all their assets were disposed and plaintiffs received 
$334.80 their share. This amount was applied upon the note. When 
the note became due 1921, Boyd was able collect the interest but 
unable collect the principal. Boyd talked Coon concerning the 
inability Collings and Laws pay the note and told Coon that 
Collings had said that he, Collings, had borrowed the money apply 
the indebtedness Laws and Collings bank the bank had 
been pressing them for reduction their indebtedness. The court 
refused permit Boyd testify directly the conversation had be- 
tween himself and Collings just referred to. The evidence shows that 
Laws and Collings were heavily indebted the bank the time 
plaintiffs’ loan was made them. 

The petition was based upon the alleged oral false representation 
Coon the defendant, the Farmers’ Bank, that Laws 
and Collings were solvent and good standing financially, and that 
note was and would paid when due. alleges that 
Boyd believed these representations Coon true and reason 
thereof made the loan; that Boyd was ignorant the insolvency 
Laws and Collings and their obligations the bank. The petition 
alleges some connection between the two defendant banks which 
unnecessary detail herein. 

The separate answers defendants, among other things, plead 
the Statute Frauds, section 2172, 1919, follows: 


action shall brought charge any person upon rea- 
son any representation assurance made concerning the character, 
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ability, trade dealings any other person, unless 
such representation assurance made writing, and subscribed 
the party charged thereby, some person thereunto 
him lawfully authorized.’’ 


insisted that the court erred sustaining the separate de- 
murrers the evidence, offered the defendants, for the reason that 
the Statute Frauds has application the facts this 
Without going into the question the authority Coon make the 
representations, have concluded that the action the court was 
proper for the reason that the representations attributed Coon, even 
within the his authority cashier the bank, were clearly 
within the Statute Frauds. These representations Coon were 
the and ability Collings and Laws and such rep- 
resentations were not made writing. 

However, contended plaintiffs that the main purpose and 
object the representations Coon were subserve pecuniary 
purpose the bank, the loan Collings and Laws being merely in- 
and that, therefore, the representations were not within the 
Statutes Frauds; that defendants received the benefits the trans- 
action and cannot repudiate the same without offering return what 
they received. The rule reference situation this kind that 
when the representations mentioned the statute are made with the 
intent that third person shall the first instance obtain credit, 
money goods, thereupon, order give cause action against 
the person who made must writing and subscribed, 
ete. Cook 104 Ind. 141, 759; Mann 
Blanchard, Allen (Mass.) 386; Wells Prince, Gray 
562. However, when the primary purpose such representations was 
not induce the extension delivery money goods 
the persons concerning whom they are made but secure the execu- 
tion contract which the person making them party, such 
representations are not within the terms the statute and need not 
Ind. 350; Williams Ravanna Bank (Mo. App.) 289 34. 

Knight Rawlings, 205 Mo. 412, 428, 104 38, (13 
[N. 212, Ann. Cas. 325), the court quoted approvingly 
from Cook Churchman, supra, follows: 


the action recover damages for false representations 
made stranger contract any the subjects 
enumerated the statute, must fail, unless the representations were 
made writing, duly signed, ete. This must so, whether the rep- 
resentations were made result conspiracy, and with intent 
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Mann Blanchard, supra, loc. cit. 387, 388 Allen (Mass.) 
said: 


wholly through the given another consequence the al- 
leged representations, the primary object those representations 
must regarded the procurement the 


See, also, Cook supra; Kimball Comstock, 
Gray (Mass.) 508; Hunter Randall, Me. 423, Am. Rep. 490; 
Brown Kimball, Me. 280, 847. 


fraudulent representation the defendant, that 
third party was good although made for the purpose 
abling the third party pay his debt the defendant, has been held 
within the statute, and require Browne the 
Statute Frauds (5th Ed.) 184. 


Cook supra, loc. cit. 147 104 Ind. 
763), the court said: 


immaterial that the person making the representations may 
have had some design obtaining incidental advantage himself 
result the credit intended secured thereby.’’ 


And 148 the Cook Case 764) the court said: 
motive with which they [the representations] were 
yond that obtaining credit immaterial.’’ the case bar the 
benefit the bank was obtained solely the result the transaction 
and was not gained directly through the contract itself (Williams 
Ravanna Bank, supra), and the Statute Frauds applies. 

have examined the cases cited plaintiffs and find them not 
point. The case Wahl Cunningham (Mo. Sup.) (2d) 
576, involved different section the Statute Frauds and was not 
based upon misrepresentation. That suit was upon contract made 
directly between plaintiff and defendants. was held that the main 
and leading object and purpose making the agreement was sub- 
serve pecuniary business and personal purposes the defendants and 
therefore that the agreements were original, independent undertakings 
the defendants and not answer for implied obligation duty 
third person plaintiff. The case Johnson Farmers’ 
Merchants’ Bank Montrose (Mo. 287 835, did not 
involve the Statute Frauds. 

that the court erred excluding the above 
alluded to, but even had been admitted, could not have affected 
the result. 

The judgment affirmed. 
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ORAL AGREEMENT REPAY LOAN HELD 
UNENFORCEABLE 


First National Bank Toronto, D., Hammer, Supreme Court 
South Dakota, 220 Rep. 872 


The plaintiff bank loaned sum money the defendant’s 
son upon receiving the defendant’s oral promise that would 
repay the loan out certain interest that was receive the 
following night. The bank took the son’s note due thirty days 
after date for the amount the loan. This note was renewed 
several times and finally about three years after the execution 
the original note and all the son’s other obligations the 
bank were merged new note. Meanwhile the son had made 
payments the bank from time time and least one these 
payments had been applied his note. action brought 
the bank enforce against the defendant his promise repay 
the loan was held that since the evidence showed that the loan 
was not made solely the defendant’s but was made 
least part the credit the son, the defendant’s promise 
pay was collateral agreement and could not enforced view 
the statute frauds which requires such promises made 
writing. 


Action the First National Bank Toronto, D., against 
Hammer. Judgment for plaintiff. From the judgment, order 
denying new trial, and motion for judgment notwithstanding the 
verdict, defendant appeals. Reversed and remanded, with instructions. 

Berke, Brookings, for appellant. 

Law, Dobie Law, Clear Lake, and Walter Aaberg, 
Brookings, for. respondent. 


BROWN, J.—In this action commenced March 18, 1925, recover 
the oral promise defendant pay, verdict and judgment were 
for plaintiff, and from the judgment and order denying new 
trial and denying motion for judgment notwithstanding the 
defendant appeals. Plaintiff’s cashier testified that defendant’s son, 
George, desired borrow $1,200 pay interest real estate loan, 
but, already owed the bank, they refused make the loan, un- 
less could get his father sign the note; thereafter defendant and 
George came the cashier’s house one evening the latter part 
February, 1921, and defendant said the cashier that had $1,200 
interest coming March Ist, and that the cashier should advance 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 468. 
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$1,200 George and defendant would pay it; that relying this 
promise the bank paid George’s check Knappen for $1,219.64. 
This check was the bank for few days cash item until 
George came in, when the bank took his note for $1,219.64, dated 
1921, and due days after date, with interest per 
cent. This note was renewed from time time, payments being made 
intervals George his obligations the bank, without designa- 
tion him which obligation the payments should applied 
upon, and finally all his obligations the bank, including the $1,219.64 
note, were merged note for $3,500, dated March 17, 1924, due 
October 1924, with interest per cent. made George alone and 
secured chattel mortgage. payment $223.21 was made this 
note December 29, 1924, and March 11, 1925, $2,000 was realized 
from sale the chattel security and indorsed the note. 

From the time the money was advanced until the time this suit 
was commenced, this item $1,219.64 was carried the books 
the bank solely indebtedness George Hammer, and the books 
have not any time shown any charge against defendant account 
this indebtedness. 

Defendant and George testified that defendant did not promise 
pay the $1,200, but said that had $1,200 interest coming him 
March Ist and that the loan George would paid with that 
interest. This interest was due deferred payments for land de- 
fendant had sold and was evidenced two coupons, one for $480 and 
the other for $720, which coupons were then plaintiff bank for 
lection were received within few days after this talk and 
before the money was paid out George’s check. The $480 coupon 
was paid Farmers’ Exchange Bank Toronto and defendant got 
that coupon from plaintiff and surrendered Farmers’ Exchange 
Bank. George Hammer checked the $480 out pay rent that owed 
and plaintiff got none it. The $720 coupon was never collected. 
The party owing having defaulted his payments, defendant fore- 
closed and took back the land which was security for its payment. 
Defendant never any time signed any note other writing agree- 
ing pay the amount. 

The cashier testified that the note was taken for the short time 
days for the reason that they expected defendant come and 
make settlement; that they intended get the money out these 
two coupons the ordinary course collection. testified that 
the first time defendant was asked for payment was year two 
before suit was brought, and that the spring 1925 went 
defendant’s farm and asked him about paying George’s obligation 
that said would pay, and defendant replied that would not 
pay had not got his interest. 
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the close all the evidence defendant moved for directed verdict, 
the ground that defendant’s alleged promise was collateral prom- 
ise pay the debt another thereafter contracted; that such 
debt was thereafter contracted George upon his credit and for which 
gave his own note which had been renewed number times and 
which was secured him; and that under these conditions the prom- 
ise defendant was within the statute frauds and was not valid 
unless writing. The motion was denied and the court, among other 
things, instructed the jury that, the money was advanced the 
bank wholly partly the credit George Hammer, then plaintiff 
cannot recover, for that instance the obligation the defendant 
would collateral agreement, and, not being writing, would 
plaintiff. This instruction accordance with the 
law announced this court numerous decisions. Wood 
Dodge, 95, 120 774; Sprick Bros. Inv. Co. Whipple, 
Many the cases which this question arises are actions for goods 
sold and delivered third party, but the rule the same whether 
for goods sold money advanced, and thus stated 140: 


many which goods have been sold money has been 
one person the oral promise another answer- 
able therefor, decisive test the applicability the statute 
frauds the promise afforded the determination the question 
whose the goods were sold the money advanced. 
appears that the sale loan was made reliance solely the credit 
the promisor, and his unconditional agreement answerable 
therefor, the statute does not apply. But all such 
requisite that credit should given exclusively 
promisor; any credit given him for whose benefit the 
promise made the promise collateral and within the statute, and 
this so, although the collateral undertaking may have been the 
principal inducement the delivery the goods the performance 
the service. Where the promise shown collateral, the ques- 
tion whether the creditor relied the credit the promisor becomes 
immaterial. There some authority for the view that the promise 
original and not within the statute, although the third person who re- 
ceived the benefit also liable therefor, provided the 
credit was given solely the promisor, and the promisee did not rely 
upon the liability the third person. But the great weight au- 
thority rejects this view and holds that the third person liable 
all the promise collateral and must writing, unless there 
new consideration beneficial the promisor received under such 
that thereby comes under independent duty pay 
without regard the liability any other person.’’ 


Wood Dodge, supra, said: 
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any credit whatever given the third person, that 
any degree liable, the oral promise the other party not 


the present case certainly cannot said that the bank con- 
sidered George Hammer for this indebtedness. 
When asking defendant pay it, four years after was contracted, 
the plaintiff bank referred George’s obligation. 
That plaintiff considered obligation George’s from 
ginning the end shown the fact that George’s check 
cash item, for payment which George would liable, until 
received George’s note for the amount; that this note bore interest 
per cent. which could not exacted defendant’s oral promise; 
that the note was renewed from time time and ultimately merged 
with other obligations George his note for $3,500 secured 
chattel mortgage; that George made payments from time time, 
least one which, for $223.21, made December 29, 1924, was applied 
this note. 

seems that the evidence behalf plaintiff itself shows 
that making the loan some was given George, 
and certainly was held the bank liable for the debt. Under 
the law stated the court the instruction which have re- 
ferred, the motion for directed verdict should have been sustained, 
and the judgment and orders appealed from are reversed, and the 
cause remanded, with instructions enter judgment for defendant 
notwithstanding the verdict. 


WHERE BANK WHICH CHECKS ARE SENT 
FAILS WITHOUT REMITTING 


Leach City Commercial Savings Bank Mason City, Supreme 
Court Iowa, 224 Rep. 583 


Where the holder checks sends them the drawee bank, 
which charges the checks against the drawers’ accounts and fails 
without remitting, the holder will entitled receive the divi- 
dends which would have been paid the depositors had the checks 
not been charged against their accounts. 


petition for rehearing. Denied. 
For former opinion, see 219 496. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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John Fletcher, Atty. Gen., and Blythe, Markley, Rule Clough, 
Mason City, for appellant. 

Clinton Nourse, Des Moines, Burnstedt Hemingway, 
Webster City, Henry Griffiths, Des Moines, Bryant Wolf, John 
Shipley, Senneff, Bliss Witwer, Marty, Butler Thompson, 
Moe, Garfield Breese, and Fitzpatrick Barlow, all Mason City, 
for appellee. 


PER matter having been submitted 
tion for rehearing, paragraph appearing the bottom the sec- 
ond column page 500 219 hereby withdrawn, and the 
following substituted lieu thereof: 

There are some small items, however, connection with this claim 
that require attention. Among the collections sent were checks amount- 
ing $529.04, drawn customers the City Commercial Savings 
Bank, together with check for $57.79, drawn the city treasurer 
Mason City against its deposit this bank. These checks were all 
charged the City Commercial Savings Bank against its customers, 
thereby reducing the amount each customer’s deposit the amount 
the check thus issued. this process, each customer’s account 
being thus reduced, such customer, the final liquidation this 
bank, would receive dividend upon the amount represented the 
which was thus charged his account. The Central State 
Bank being ostensibly the recipient the amount thus charged against 
the customer’s account, think that equity should entitled 
draw the dividend which the receiver the bank would have paid 
the depositor this amount had remained the the de- 
positor his 

between the Central State Bank and the other this 
bank, would wholly unjust and inequitable give the 
other creditors the benefit these dividends paid the re- 
ceiver. The equities this proposition are with the Central State 
Bank, and ordered that the dividend which would the 
represented these different checks issued the depositors, 
had the same not been charged the depositor’s account, shall 
paid the Central State Bank. 

Aside from the matters referred this paragraph, the district 
erred allowing these claims preferred, and under our hold- 
ing the claims the Central State Bank, claimed the last pre- 
ceding paragraph, can only allowed general claims against the 
assets the hands the receiver. 

The official reporter instructed make this substitution before 
publishing the opinion the Iowa Reports. 

thus modified, both petitions for rehearing are overruled. 

Both petitions for rehearing overruled. 
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BANK NOT ENTITLED PROCEEDS 
DRAFTS AGAINST DRAWER’S 
CREDITOR 


Colorado National Bank Western Grain Co., Supreme Court 
Alabama, 118 So. Rep. 588 


The drawer two drafts, with bills lading attached, at- 
tached them security two notes for the same 
amounts the drafts and deposited them bank. The bank 
the drawer’s account with the amounts the drafts, with 
the understanding that might charge back such amounts the 
drafts were unpaid. Subsequently creditor the drawer at- 
tached garnishment proceedings the proceeds the drafts 
another bank. The bank which the drafts were originally de- 
posited then claimed the proceeds. appeared that the drawer’s 
account this bank exceeded the total amount the drafts all 
times from the time was given through the garnishment pro- 
ceedings and that during such period the account was never over- 
drawn. Under these circumstances was held that the bank was 
not bona fide purchaser the drafts for value and was, there- 
fore, not entitled the the drafts against the 
drawer’s attachment creditor. 


Action the Western Grain Co. against the Western Alfalfa Mill- 
ing Co., which plaintiff sued out attachment and garnished funds 
deposit the Birmingham Bank Trust Co., and which the 
Colorado National Bank interposed claim thereto. Judgment for 
plaintiff, and claimant appeals. Transferred from Court Appeals 
under Code 1923, 7326. Affirmed. 

The facts are stated the court: 

The Western Grain Co., the Western Alfalfa Milling 
Co., attached garnishment proceedings certain funds deposit 
the Birmingham Bank Trust Co. The Birmingham bank suggested 
the Colorado, National Bank claimant. The latter interposed its 
claim thereto, and, from judgment condemning the funds the 
satisfaction plaintiff’s demand—no defense being interposed the 
original suit—the claimant prosecutes this appeal. 

The case was tried upon agreed statement facts. 

The funds represented the proceeds two certain drafts drawn 
the Western Alfalfa Milling Company the Western Grain Co. 
Attached these drafts were bills lading for shipments alfalfa 


similar decisions see Banking Law Journal Digest (Third 
Edition) 496. 
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meal. These drafts with the bills lading attached were attached 
collateral security two certain notes executed (one November 30, 
1923, and the other December 6th thereafter) the Western 
Alfalfa Milling Co. the Colorado National Bank, the notes each 
being payable one month after date, and making reference deposit 
the collateral security above noted, and containing the further 
stipulation 


further agree that all moneys and property, whether specific- 
ally deposited with said bank collateral hereto not, held for 
and the possession said bank, may, upon the maturity this 
note, applied its payment.’’ 


The item deposit represented the sum specified the note, which 
sum each instance also corresponded with the amount the draft. 
The drafts drawn the milling company the Western Grain Co. 
contained the following: ‘‘Through Birmingham Trust and Savings 
The Western Alfalfa Milling Co. kept regular checking ac- 
count claimant bank. part the proceeds the two loans 
above referred had been paid the milling company but 
each was along with other items deposit, said milling 
company its regular general checking account. deposit slip 
contained, among other stipulations, the following: 


deposits are for collection only and credited subject 
final cash payment and are‘handled risk depositor. Credit 
given conditionally, this bank reserving right charge back de- 
positor all unpaid items returns therefor which are unpaid, although 
item itself not returned. Items this bank not found good 
close business day deposit will charged depositor.’’ 


The minimum balance which the milling had its credit 
said checking account with the Colorado Bank was excess the 
combined total the proceeds the two drafts involved this suit 
from the time the these transactions through the 
garnishment proceedings, and that during such period the said mill- 
ing company account was never overdrawn. 

Lange, Simpson Brantley and Robinson, all Birming- 
ham, for appellant. 

Mudd, Birmingham, for appellee. 


GARDNER, J.—The appellant insists was bona fide purchaser 
for value the two drafts, the proceeds which are here involved, 
and this the sole question presented this appeal. 

bank does not become bona fide purchaser for value and 


without notice negotiable paper simply for one 
not its debtor the time and placing the amount the credit 


444 THE BANKING LAW JOURNAL 


the holder way deposit. such the act dis- 
counting and crediting only effects establish the relation 
debtor and creditor between the depositor and the bank; but, the 
amount deposited the checking account the customer 
hausted before maturity before notice any defect, then the bank 
Bank, 195 Ala. 175, So. 723. See,, also, Tatum Commercial 
Bank Trust Co., 185 Ala. 249, So. 561. 


This principle was given full force the more recent case Na- 
tional Bank Commerce Morgan, 207 Ala. 65, So. 10, 
897, which authority consider controlling influence 
the instant case. 

Here, the Morgan Case, actual cash was paid, but the 
amounts the drafts were deposited the general checking account 
the drawer, the Western Alfalfa Milling Co., and these amounts 
were not absorbed any existing indebtedness the bank nor subse- 
quently exhausted checks said milling company; but, the con- 
trary, affirmatively appears that the balance deposit the credit 
the milling company said bank its general checking account 
was excess the combined total the two drafts question, con- 
tinuously from their negotiations the service the garnishment. 
addition, appears the deposit slips contained stipulations the 
effect that the items therein were credited conditionally, was the 
Alexander Birmingham Trust Savings Co., 206 Ala. 50, 
So. 66, 1079. But insisted the instant case 
differentiated from the Morgan Case, supra, for the reason that here 
the milling company, the drawer, borrowed the amount the draft 
from the bank, and executed its note therefor payable exact amount 
thereof one month after date, and placed the draft with bill lading 
attached merely security therefor. But the fact remains that 
actual cash was paid, but credit only given. The cases differ the 
form the transaction only. the one upon failure 
tion the draft, the bank looks for reimbursement the drawer, 
indebtedness open account, and the other, the instant case, 
that indebtedness evidenced promissory note. The deposit credit, 
previously stated, was conditional with the right the bank 
charge back the amount thereof the depositor upon failure pay- 
ment the draft, and the notes, such event (the deposit being the 
consideration for the notes), would for failure 
consideration, and the fact they had not matured would immaterial. 
either event the bank will have parted with nothing value. Very 
clearly the form indebtedness only will not suffice render less 
effective the controlling principle recognized the above-noted 
authorities, particularly National Bank Commerce Morgan, supra. 

have duly the various provisions our Negotiable 
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Instrument Law noted counsel for appellant and the authorities 
cited their brief (among them Elmore County Bank Avant, 189 
Ala. 418, So. 509; Blount County Bank Harris, 200 Ala. 669, 
So. 43), but find nothing therein that, our opinion, militates 
against the conclusion here reached. 

Upon the principle the Morgan Case, supra, recognized also 
the other cases hereinbefore cited, are persuaded the judgment 
the court below correct, and will accordingly here affirmed. 

Affirmed. 


COMPANY TAKING ASSIGNMENT WAGES 
NOT ENTITLED OPERATE 
NEBRASKA 


State rel. Spillman Central Purchasing Co., Supreme Court 
Nebraska, 225 Rep. 


The state Nebraska brought this action enjoin the defend- 
ant, nonresident corporation, from doing business that state. 

appeared that the defendant company, incorporated under 
the laws Delaware, had taken steps necessary entitle 
business Nebraska. The company’s business consisted advane- 
ing money railroad employees, taking from each employee 
assignment wages already earned and requiring the employee 
repay the amount advanced with interest the rate per 
month. (The legal rate Nebraska per cent. per 
annum.) cases where money was advanced married man 
appeared that the defendant company did not secure the signa- 
ture the employee’s wife the assignment required the 
Nebraska statutes. was held that the transactions were not 
sales, contended the defendant, but were loans contrary 
the laws Nebraska and that the defendant company should 
ousted from continuing business the state Nebraska. 


Original action the state, the relation Spillman, At- 
torney General, against the Central Purchasing Co., enjoin and 
oust the defendant, nonresident corporation, from doing business 
the state. defendant’s exceptions referee’s report. Exceptions 
overruled, and writ ouster allowed. 

Spillman, Atty. Gen., and Geo. Ayres and 
Asst. Attys. Gen., for plaintiff. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 564. 
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Daniel Gross, Smith, Schall, Wright Sheehan and Harry 
Welch, all Omaha, for defendant. 


GOSS, J.—This original action the name the state 
Nebraska the relation Spillman, then attorney general. 
The purpose the action was enjoin and oust the defendant, non- 
resident corporation, from doing business this state. The issues 
requiring evidence taken, the court appointed Honorable 
TePoel, Omaha, referee, with instructions take evidence and 
report the same this court, together with his findings fact and 
conclusions law. Upon the referee’s report the defendant filed its 
exceptions and the case was duly briefed and orally argued the 
court. 

The referee found that the defendant was corporation foreign 
Nebraska, probably originally under the laws Dela- 
ware; that complied with the laws Nebraska the matter ap- 
pointing resident agent, required foreign corporations this 
state; that did business Omaha from some time the fall 1926 
until this suit was commenced March, 1928; that numerous parties 
that period went this office and obtained money from assign- 
ments wages salary, the total number transactions being ap- 
proximately 11,000; that the form instrument (set out the evi- 
executed the party obtaining money two parts, separated 
perforated line, the upper part purporting application 
the defendant purchase wages salary ‘‘already earned,’’ the 
lower part purporting assignment these wages salary; 
that every instance, save one one employee, evidence, the 
party obtaining money from the defendant drew his wages salary 
person payday and brought defendant amount per cent. 
excess what had obtained, and that the case one em- 
ployee, who obtained semi-monthly larger amounts than the usual 
transactions showed, there was brought back per cent. more than 
the amount obtained from the defendant; that there was serious at- 
tempt the part defendant collect from the employer the 
instruments; that, several hundred transactions with employees 
the Union Railroad Co., notice assignment was given only 
three four that does not appear that any suit was ever 
brought, any legal remedy resorted to, against the employer the 
employee failed refused come with the money after drew 
his pay covered the instrument had signed; that the record 
shows the railroad employees Nebraska are paid twice month (as 
required section 5389, Comp. St. 1922), and that many railroad 
employees obtained money from defendant twice month over 
period several months, each time closing the previous transaction, 
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thus returning each month total per cent. excess the 
actual money obtained from defendant; that the manager defendant 
testified that considered the duty one obtaining money 
instrument deliver the money which the instrument called for; that 
when the money was paid the instrument was stamped 
but was retained defendant; that the defendant company advertised 
that these transactions which railroad men could obtain money 
were ‘‘strictly the advertisement evidence further 
showing: ‘‘Quick money for railroad men, collateral required, 
indorsement, 

addition the findings fact the referee matters 
law: (1) That the defendant foreign corporation doing busi- 
ness such Nebraska; (2) that the transactions had the defend- 
ant company amounted loans and not sales; (3) that the de- 
fendant violated the positive laws the state charging interest 
the rate more than per cent. per annum, that charged 
per cent. month, and that has therefore forfeited its right 
business the state; (4) that right the defendant guaranteed 
the Federal Constitution violated the enactment and enforce- 
ment the usury laws the state; that the state laws provide 
reasonable classification, provide distinctions and way dis- 
criminate against the defendant because foreign corporation; 
(5) that this action equity and that the court may properly 
grant order enjoining the defendant from continuing 
ness the state; because defendant has little property that can 
reached, the referee sees practical for the appointment 
receiver and does not recommend such appointment. 

The report the referee thorough statement the facts 
shown the evidence and learned presentation the law from 
which his are derived. 

The exceptions defendant are many, but its brief and argument 
narrow the propositions law two. The first is: ‘‘The buying 
earned salaries wages discount not the loaning money 
and not violation the usury laws the state Nebraska.’’ 
Heading the long list citations under this proposition section 
2845, Comp. St. 1922. This section, its present form, was adopted 
1915. makes unlawful for any person, firm, partnership 
corporation engage continue the business making loans 
purchasing making loans salaries wage earnings 
greater rate than per cent. per annum. Defendant says this statute 
was copied word for word from the Ohio statute, and that funda- 
mental that, when adopt statute its entirety from sister 
state, also adopt the decisions that state with respect the in- 
terpretations the statute. Therefore, our attention directed 
defendant the case State Mehaffey, 112 Ohio St. 330, 147 
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506, involving the same type contract the instant case. 
There the Supreme Court Ohio held that the relations created 
the transaction are not those and debtor, but 
buyer and seller, which the question has 
relation; that the subject discounts not dealt with, and 
that, the practice the defendant requires supervision, ques- 
tion for the legislative branch and not for the courts. Conceding the 
influence, but not the entire control, previous interpretations 
statute adopted from sister state, note that the Ohio case was 
decided April 14, 1925. This was ten years later than the adoption 
our statute, upon which defendant seeks fasten the interpreta- 
tion. noted, also, that the Ohio statute seems have been 
interpreted that court the light other statutes. The subse- 
quent interpretation the Ohio court could not course have been 
adopted when our legislature enacted the statute, nor adopting the 
statute itself was the legislature nor this court consenting bound 
any interpretation that might thereafter put upon the statute 
the courts the state from which the statute was adopted. 

considerable proportion those who obtained money from the 
defendant were married men and heads families. instrument 
evidence, far discover, shows that, when any the bor- 
rowers were heads families, the signatures their wives were ob- 
tained nor that the instruments were acknowledged. Section 2459, 
Comp. St. 1922, provides: ‘‘Every contract agreement for the sale, 
assignment the wages earnings the head family shall 
void unless such contract, agreement, assignment transfer shall 
executed and acknowledged both husband and wife the same 
manner that conveyances real estate are required signed and 
acknowledged the laws this 

The defendant set out its brief the blank form instrument 
typical those used, and there are many executed ones the record. 
None these have any place for the execution and acknowledgment 
husband and wife required under the section quoted. evi- 
dent that all such cases the defendant was violating 
statute. All the cireumstances are for consideration determining 
defendant’s attitude the well known public policy and spirit the 
law and analysis the question whether the defendant 
was seeking evasion and indirection make usurious loan 
under the guise purchasing right action. 

the case Tennessee Finance Co. Thompson (C. A.) 278 
597, the were very similar those here. The court held that 
was the settled rule look through the forms adopted evade the 
usury laws and ascertain fact whether was good faith sale 
loan usurious interest. There was held loan and not 
sale. 
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MeWhite State, 143 Tenn. 222, 226 542, the defendant 
was convicted usury and prosecuted appeal error the Supreme 
Court. The transaction was with railroad employee plans similar 
those the defendant the case involved this opinion. The 
court held that the defendant’s plan was clearly ‘‘an extension 
advance, loan, the employee, with the assignment held 
over the employee sort club collateral security.’’ 


loan money the delivery one party and the receipt 
the other party given sum money, upon agreement, express 
implied, repay the sum loaned, with without 


does not mean nor ‘‘things action,’’ but the 
analogy valuable. our Uniform Saies Act, which relates goods, 
sale defined follows: ‘‘A sale goods agreement whereby 
the seller transfers the property goods the buyer for con- 
sideration called the Comp. St. 1922, 2470. 


sale transfer the absolute general property thing 
for price money, which the buyer pays promises pay for the 


The courts such case this are not bound forms but will 
look beyond form the real Looking through the scheme 
the defendant acquire and retain and usurious rate 
interest for the use its money, and discerning the real substance 
its transactions, are the opinion that its transactions pictured 
the evidence were not bona fide purchases rights action from 
its but rather were loans the defendant its customers. 

such they were strongly infected with usury, were unlawful and 
were contrary the public policy the state. 

The defendant’s second proposition is: ‘‘A foreign corporation 
ousted from doing business within state unless has 
violated law laws the state which with the right 

The answers this proposition need not take much time nor space. 
The defendant has, demonstrated the evidence, habitually vio- 
lated the laws the state, and matter concern that all 
persons within the state shall protected from continuation 
those acts. For authority quote from comparatively recent 
opinion: ‘‘The rule settled this state that foreign corporations 
business here matter comity and not matter right. 
The privilege extended foreign corporation may revoked 
the pleasure the state, and quo warranto proceedings brought 
the attorney general the name the state one the proper 
proceedings cancel annul the privilege. State Standard Oil 
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Co., Neb. [84 413, Am. St. Rep. 449]; State Ne- 
braska Distilling Co., Neb. 700 [46 State Brictson 
Mfg. Co., 113 Neb. 781, 205 246, 992. The syllabus 
the Brictson Case says: ‘‘When foreign corporation licensed 
business Nebraska violates the law fixed policy the state, 
may ousted therefrom action quo warranto the 
general the name the Under section 9280, Comp. St. 
1922, the petition filed herein sufficient information support 
judgment against the defendant, ousting from exercising its rights 
and privileges corporation within the state. 

the opinion the court that the exceptions the defendant 
the report the referee should overruled, that the report 
the referee should adopted, and that the defendant should ousted 
from business foreign corporation this state. 

Exceptions overruled, and writ ouster allowed. 


BANK SELLING BONDS DEPOSITED FOR SAFE- 
KEEPING LIABLE DEPOSITOR 


Bailey Farmers’ Bank White Plains, Court Appeals Ken- 
tucky, Rep. (2d) 312 


Where bank with which bonds are deposited for safekeeping 
wrongfully sells the bonds and uses the proceeds, the bank liable 
the depositor for the amount received from the sale the bonds. 
the bank insolvent the depositor entitled file general 
claim for the amount which the bank received for the bonds, and 
have such claim allowed, and have dividends paid thereon 
provided section 165a17 the Kentucky statutes. 


Suit between Bailey and others and the Farmers’ Bank 
White Plains and others. From the judgment, the former appeal. 
Reversed, with directions. 

Bailey, Madisonville, for appellants. 

Fox Gordon and Cox Grayot, all Madisonville, for appellees. 


DRURY, C.—The appellants this appeal were the appellees 
former appeal this case. See 221 Ky. 55, 297 938. Upon 
such former appeal, the appellants were held entitled lien 
$3,027.04 the identified proceeds $19,500 bonds, which 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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Bailey al. had left with the bank for safekeeping. the return 
this this $3,037.04 was distributed among them. Thereupon 
Bailey al. asserted the remaining $16,492.96, with interest, gen- 
eral claims against the estate this insolvent bank. The trial court 
declined allow this such; hence this appeal. 

The state banking commissioner, the representative the Farm- 
ers’ Bank White Plains, together with other general 
the bank, conceiving the idea that, Bailey al. had elected treat 
this bailment and treat their relation the bank that 
bailor and bailee, and this court having held that that was their re- 
lation, concluded that Bailey al., having elected take that position, 
were now estopped claim they were the bank, and hence 
should not allowed file this balance general claim against 
the assets this bank. They filed pleading that effect, which 
Bailey al. interposed demurrer. The court overruled the de- 
murrer, and thereupon Bailey al. filed pleading asserting their 
claims general claims, which the banking commissioner and those 
associated with him filed demurrer, which the court sustained. 

The action the court ruling these demurrers was erroneous. 
This was simple bailment for the benefit the bailor. The relation 
debtor and creditor was not created the deposit the bonds, 
but simply that bailor and bailee, and Bailey al. have never 
changed their position. The banking commissioner and those asso- 
ciated with him erroneously conceived the idea that they had, and, 
have said, filed pleading that effect, thus raising false issue, 
that Bailey al. had shifted their position and were now asserting 
that leaving these bonds with the bank for safekeeping they had 
made the bank their debtor. They led the attorneys for Bailey al. 
off with them, and the court went along with the and held 
Bailey al. could not, after claiming the relation bailor and bailee, 
now claim the relation debtor and creditor. Attorneys for both 
sides have elaborately briefed and discussed that false issue here. The 
whole matter will simplified consideration the rights and 
duties bailor and bailee. 

One the most important rights the bailor that upon the 
termination the bailment, shall have returned him the identical 
thing bailed the product thereof, the substitute for that thing. 
Carriers (3d Ed.) §6; Story Bailments (9th Ed.) §97. Thus 
see that the primary duty the bank was return Bailey al. 
the identical bonds left with it, and the primary right Bailey al. 
was have its identical bonds, and, after the bank had sold and con- 
verted these bonds, Bailey al. were entitled the product that 
sale. They succeeded identifying $3,037.04 the product that 
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sale, and they were just much entitled that they had gone 
there the morning after the bank closed, and had found bonds ag- 
gregating $3,037.04 the vaults the bank with their names upon 
them. 

With that out the case, the question then is: What were the 
rights Bailey al. the remaining $16,462.96 worth bonds 
that were not there, but which admitted the bank had sold, and 
the product which had used? The sale these bonds was 
wrongful conversion the property Bailey al. the use the 
bank, for which the bank liable Bailey al. for the value the 
property converted. admitted these bonds were sold par. 
Therefore the bank liable Bailey al., reason its wrongful 
conversion the subject-matter the bailment, for the amount 
received therefor, wit, $16,462.96. See 111, 35; 
1128, 67; Schouler Bailments and Carriers (3d Ed.) 64; 
Story Bailments (9th Ed.) 122. 

The position taken Bailey al. has been consistent throughout. 
They insisted they were bailors. They succeeded identifying 
portion the product the wrongful conversion their bonds. 
The bank has failed return the bonds, and has failed return 
them the remaining $16,462.96 which got from the conversion 
them, and, when failed then for the first time, and 
operation law, for its breach the contract bailment, the 
bank became the debtor Bailey al. for this $16,462.96. 

If, instead leaving 190 bonds with this bank, Bailey al. had 
left with the bank 190 horses, which the bank had undertaken keep 
and for, but had sold and converted 160 them, one would 
for moment say that Bailey al. were not entitled the possession 
the horses that remained, were entitled pay for the 
160 horses that had been sold and converted. The law usually what 
the average reasonable man thinks ought be. There dif- 
ference principle between that and this case, and they are entitled 
from this bank $16,462.96. the bank insolvent, they 
are entitled file this general claim, and have allowed, 
and have dividends paid thereon provided section 165a17, 
Kentucky Statutes, the pertinent part which is: 


assets any bank liquidation under this act shall ap- 
plied (a) the payment costs and charges liquidation, and pre- 
ferred claims; (b) satisfaction secured claims the extent 
such security; the satisfaction all other debts, including un- 
satisfied secured claims, ratably and without preference 
the amount allowed the time distribution, and (d) the residue, 
after all liabilities are paid shall distributed for the benefit the 
stockholders ratably, may, their request, turned over them 
their agent for 
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The judgment therefore reversed. The trial court will set 
aside, will allow this balance $16,462.96 general claim and will 
distribute these assets accordance with the statute cited. 


CLAUSE FIDELITY POLICY REQUIRING 
PROMPT NOTICE LOSS 


Morrellville Deposit Bank Royal Indemnity Co., Supreme Court 
Pennsylvania, 144 Atl. Rep. 424 


Where policy insuring bank against loss through the dis- 
honesty its cashier requires the bank give notice ‘‘as soon 
after learning loss and the bank waits two years 
after learning the dishonesty before giving notice 
the insurance company the bank will not allowed recover 
the 


Action the Morrellville Deposit Bank against the Royal In- 
demnity Co. Judgment for defendant, and plaintiff appeals. Affirmed. 

Henry Storey, Jr., Alvin Sherbine, and Perey Allen Rose, all 
Johnstown, for appellant. 

Russell Yost (of Graham Yost), and Morton Meyers, both 
Johnstown, for appellee. 


SCHAFFER, J.—This action plaintiff bank policy 
indemnity recover the loss sustained the fraud and dishonesty 
its The policy covenants that defendant will make good 
the bank such loss money shall sustain ‘‘by any act acts 
fraud dishonesty, including forgery, theft, embezzlement, wrongful 
abstraction any person its employ while oc- 
cupying, among others, the position cashier. The trial resulted 
verdict for plaintiff for $12,332.34. Judgment was entered for 
defendant notwithstanding the verdict, and plaintiff has taken this 
appeal. 

While number questions arising out the terms the policy 
have been argued, single provision thereof controlling against 
plaintiff our opinion, was that the learned trial judge. 
The contract provides: 

possible after the insured learns that loss has been sustained.’’ 


similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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Several months prior January, 1921, the directors and officers 
the bank became suspicious the cashier’s integrity, and firm 
accountants was employed make audit. Their report the ex- 
amination was delivered the bank officials January 1921, and 
disclosed that the cashier had been making loans persons who were 
financially irresponsible without the consent knowledge the 
bank’s officers directors, contrary its by-laws and the instruc- 
tions which had received, and that had benefited personally 
the transactions. Notice the cashier’s fraud and dishonesty was 
not given defendant until May 11, 1923, more than two years after 
the directors knew it, and more than five months after they dis- 
covered notes the bank forged him amounting over $5,700. 
Does this long-delayed notice meet the requirement the policy? 
are opinion that does not. 

Appellant’s counsel urge upon that notice was not required 
until the entire actual loss had been ascertained, and that this could 
not arrived before the time was given, as, the interval be- 
tween the discovery the cashier’s delinquencies and the date was 
and his friends were endeavoring repay the bank 
the sums which had been fraudulently abstracted from it; that notice 
need not given when discovery made the employee’s dishonest 
act, but only after had finally failed make his good. 
Appellant would construe the language the policy not ex- 
pressed, ‘‘as soon possible after the insured learns that loss has 
been sustained,’’ but though read, ‘‘as soon possible after the 
insured learns what the exact amount the loss which the insured 
has They argue that the word means the sum 
ascertained and fixed the end the efforts toward restitution. 

The purpose the contract was safeguard the bank from loss 
through dishonest employees, its manifest intent that, immediately 
the bank was apprized any act dishonesty, should notify the 
company that the latter might possess the knowledge 
which the bank had, and take steps, possible, minimize its own 
loss. ‘‘It very usually stipulated fidelity policies bonds that 
the insured shall notify the insurer any act dishonesty in- 
fidelity other default involving loss under such contracts, 
any loss resuiting therefrom, immediately soon practicable, 
and failure the insured comply with such requirement will de- 
feat 1100, and cited. But the bank, 
knowing acts dishonesty, continued the cashier employee 
and director the hope that would repay some all the 
misappropriated funds; thereby not only prejudiced the position 
defendant the loss then made, but thus afforded the op- 
portunity abstract more money and thereby increase the amount 
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for which the bank seeks hold defendant liable. This conduct 
the part the bank runs afoul another provision the policy that 
the insurance shall terminate ‘‘As any employee, upon discovery 
loss through account that Had the bank 
promptly given notice when first acquired knowledge, this limitation 
upon appellee’s liability would have come into operation and would 
not have been faced with demand for the larger sum growing out 
the cashier’s subsequent criminality. 

Appellant points dictionary and other definitions the word 
However they may worded, the incontrovertible fact 
that the bank necessarily knew that had sustained loss when its 
funds had gone out unauthorized, worthless and forged paper, which 
would total unless was reimbursed; what did not know was 
whether there would reimbursement. could not remain silent 
the insurance company and speculate its defaulting cashier’s ad- 
vantage the matter his paying the money back. the forged 
notes, think cannot seriously argued that they did not neces- 
sarily involve loss. Notice was not given for five months after these 
dishonest and criminal acts the faithless cashier were discovered. 

appellant’s theory the construction the notice clause 
should adopted, then insured under such policy might take 
years the endeavor recoup its losses and and, 
the expiration long period, when would too late for the 
insurance company anything safeguard itself, indeed, cases 
where the fraudulent acts were criminal, too late begin criminal 
proceedings against the wrongdoer, call upon the company make 
good what was out hand. Such construction the policy 
cannot approved for the reason that inconsistent with its ex- 
press terms. The judgment affirmed. 


BANK LIABLE PAYING FORGED CHECK 
AGAINST SAVINGS DEPOSIT 


Peninsular State Bank Detroit First National Bank, Supreme 
Court Michigan, 222 Rep. 157 


this case appeared that the plaintiff bank received letter 
purporting signed one its savings depositors. The 
letter enclosed the passbook and forged withdrawal receipt for 
$2,700 and requested that that amount sent the depositor. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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The plaintiff drew cashier’s check for the amount and sent 
registered mail. The impostor, who received this check, deposited 
bank This bank sent the defendant bank and 
the latter collected from the plaintiff. Later the bank paid 
the proceeds the impostor after calling the plaintiff and being 
informed that exchange had been forwarded payment the 
eashier’s check. was held that the plaintiff bank could not re- 
the amount from the defendant. 


Action Peninsular State Bank Detroit against First National 
Bank Detroit. Judgment for defendant affirmed. 

Paul Hunchik February 28, 1924, had deposit one the 
branches plaintiff bank savings passbook upwards $2,700. 
this date the branch received from Kalamazoo County, 
letter purporting signed Hunchik asking that send him 
there the sum $2,700; inclosed with the letter was the passbook 
and withdrawal receipt for the amount, also purporting signed 
Plaintiff issued its manager’s check for the amount 
payable Hunchik, which with him was sent registered 
mail him Alamo. March party having his possession 
the registered letter and the manager’s check presented himself the 
Kalamazoo National Bank representing himself Hunchik, showed 
his registered letter and the check, and deposited the check with the 
bank; withdrew money that day. The check was sent de- 
fendant bank, Detroit correspondent the Kalamazoo Bank, and was 
paid the plaintiff through the clearing house. few days later 
the person who had represented himself Hunchik the Kalamazoo 
Bank again appeared there and desired withdraw most the money 
from deposit. Before paying the money out, the vice-president the 
Kalamazoo Bank, Mr. Fellrath, the manager 
branch who had signed and issued the check, and inquired had 
been paid and, after waiting few minutes for examination, was 
informed that had been. The Kalamazoo Bank then permitted the 
withdrawal $2,500. While cannot said without dispute, 
clearly established that the party claiming Hunchik was 
impostor and his indorsement the check was forgery. 
was uneducated Russian, but could write his name, and plaintiff 
has his signature card its possession. The handwriting expert called 
plaintiff testified that the signatures were not even good imita- 
tion Hunchik’s handwriting. Before the forgery was discovered, 
defendant had paid the Kalamazoo Bank the amount the check. 
Both parties moved without reservation for directed verdict, and 
one was directed for defendant. 

Donnelly, Donnelly, Munro Dahling, Detroit, for appellant. 

Marvin Schaberg, Kalamazoo, for appellee. 
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FELLOWS, (after stating the facts above).—In view the 
fact that each party seems insist that its motion for directed 
verdict was refused, should have been permitted the jury, 
attention should called the rule that where both parties without 
reservation move for directed verdict, neither can this court insist 
that the should have gone the jury. the court’s decision 
right law and supported substantial evidence, the judgment must 
affirmed. Hemphill Orloff, 238 Mich. 508, 213 867. 

the recent case American Surety Co. Savings Bank, 242 
Mich. 581, 219 689, after full examination the authorities, 
concluded that the great majority the American courts had 
adopted the doctrine the early English case Price Neal, Burr. 
1355, that the drawee bank was bound know the signature its 
customers and could not recover the money had paid bona fide 
holder the check who had indorsed it. That case was decided after 
plaintiff’s brief was filed this court. this were the case 
forged check purporting drawn plaintiff bank 
and the Kalamazoo Bank and defendant bank and indorsed 
both them, that case would require the affirmance this judg- 
ment because this record both banks were bona fide holders the 
paper. Plaintiff’s counsel evidently had the rule announced that 
case mind when they prepared their brief. They call attention 
cases where that rule recognized applicable checks drawn 
the but which held inapplicable cases where 
the indorsement the customer forged, was the case with the 
manager’s check the case before us. Defendant’s counsel counters 
with the citation numerous sustaining its claim; indeed, the 
has been well briefed both sides. are satisfied that 
clearly established this record that plaintiff estopped from as- 
serting the claim here made, shall rest decision that ground. 
The loss which cannot charged any negligence the 
part the officers the Kalamazoo Bank. stranger came that 
bank prospective customer. bore letter written plaintiff, 
sent registered mail, and delivered him the true addressee 
the post office officials. had the manager’s check issued plaintiff 
which desired deposit. The Kalamazoo Bank paid him money, 
but took the check and forwarded Detroit for collection, for pay- 
ment. When again appeared the bank and desired withdraw 
most the money, the officer charge the matter declined pay 
him until first called manager, who issued the check, 
told him the party desired withdraw the money, and inquired the 
had been honored and, being informed that had, paid out the 
money. Plaintiff had before three signatures purporting the 
signatures Paul Hunchik, but which, plaintiff’s handwriting 
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expert believed, were not even good imitations his hand- 
writing appeared the signature card possession plaintiff. 
Had the two signatures first sent plaintiff bank, the signature 
the letter and the one the withdrawal receipt, been given 
comparison with the signature card, quite likely that the fraudu- 
lent scheme would have been nipped the bud and one would 
have suffered loss. Again when the manager’s check came and be- 
fore any money had been paid out, had there been careful com- 
parison, quite likely plaintiff would have discovered the forgery 
and there would have been loss. The language the Supreme 
Court Utah Heavey Commercial Nat. Bank, Utah 222, 
727, 101 Am. St. Rep. 966, quite applicable. was there said: 


manifest that, appellant had exercised ordinary 
and prudence the time received the order from James 
Malloy, Denver, for the draft, would not have been possible for 
him have perpetrated the fraud and procured the draft. Not only 
did appellant fail exercise ordinary business care this 
but accompanied the draft with letter which was sufficient enable 
Malloy dispel every doubt that the ordinary business man might 
entertain the regularity the transaction that put him pos- 
session the instrument. The rule tersely and, think, correctly, 
stated the Crippen American Nat. Bank, Mo. App. 508, 
follows: ‘That when both parties transaction are innocent, and 
the loss must fall upon one, should upon the one who law most 
facilitated the fraud.’ Appellant, having issued and placed the 
hands impostor its draft, negotiable instrument that ac- 
cepted and exchanged with almost the same degree confidence 
commercial centers are national bank notes, ought not per- 
mitted repudiate it, and compel respondent, who honestly and 
good faith became indorser, stand the loss, which the record 
shows was made possible appellant failing observe the usual and 
customary business rules followed banking houses and other com- 
mercial institutions issuing this class paper. 

are the opinion, and hold, that appellant, its own 
having furnished Malloy the means which per- 
petrated the fraud, ought stand the loss occasioned 


Attention called the rules the clearing house association. 
not understand claimed that they confer rights not 
accorded the rules law applicable the case hand. dis- 
cover nothing their provisions which prevents the application 
this court the doctrine estoppel. 

There are assignments error bearing the admissibility testi- 
mony. both parties unconditionally moving for directed 
verdict treated the case presenting questions law only, rulings 
admissibility testimony which only tended strengthen 
weaken the case already made became unimportant. 

The judgment will affirmed. 
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BANK LIABLE PAYING CHECKS UN- 
AUTHORIZED INDORSEMENT PRESI- 
DENT CORPORATION 


Economy Auto Supply Co., Inc., Fidelity Union Trust Co., Court 
Errors and Appeals New Jersey, 144 Atl. Rep. 


Where the president corporation, acting without authority, 
indorses checks which the corporation named payee and 
transfers the checks party who collects them from the drawee 
bank, the latter bank will liable its depositor, the drawer 
the checks, for their amount. 


Action the Auto Supply Co., against the Fidelity 
Union Trust Co. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Hood, Lafferty Campbell, Newark, for appellant. 

Saul Zucker, Newark, for respondent. 


LLOYD, J.—This was action instituted the Economy Auto 
Supply Co., Ine., from the defendant moneys which 
claims were paid out the funds the bank account upon 
unauthorized indorsements. ‘The plaintiff was indebted the Cox 
Corporation and gave two checks payment its indebtedness. 
When the checks came the Cox Corporation, its president, William 
Cox, indorsed them the order the Sheldon Axle Spring Co. 
and signed the indorsement, ‘‘Cox Corporation, William Cox, 
The checks were then presented the bank and paid. 

The trial before Judge Dungan and jury resulted the 
tion verdict favor the plaintiff, and from this judgment the 
defendant appeals. 

The legal propriety this ruling the trial court turns the 
power the president the Cox Corporation indorse the name 
that corporation the checks and thereby: effectuate valid title 
the Sheldon Axle Spring Co. 

Appellant contends that such power existed virtue the gen- 
eral authority conferred president the law the state, and 
that, even though such general authority did not exist, yet the by- 
laws and certain action the board directors the Cox Corpora- 
tion vested sufficient authority the president authorize the in- 
dorsement the checks the Sheldon Co. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 429. 
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Our examination the authorities this state leads the 
conclusion that the first contention unsound. Section the Gen- 
eral Corporation Act, Comp. St. 1910, 1606 (amended chapter 335, 
1921), enacts that ‘‘The business every corporation shall 
managed its section 13, 1607, that such corpora- 
tion shall have president, secretary and treasurer, and that the 
treasurer ‘‘shall give bond such sum, and with such surety 
sureties, shall required the by-laws, for the faithful discharge 
his 

The treasurer his title indicated the statute the fiscal 
officer the corporation, and his control its finances, subject 
the higher power the directors, emphasized the requirement 
that alone the officers must give security for the faithful per- 
formance his duties. 

Our decisions have always been that the president corpora- 
tion, although its executive head, not empowered bind the 
poration all its business affairs. These cases are collected 
Law, 530, 117 704, and will not here again recited. They deal 
with various transactions between corporations and third persons in- 
volving the implied power the executive head the corporation 
bind it. Later, Dennis Metal Mfg. Co. Fidelity Union Trust Co., 
Law, 365, 123 614, the president was declared the 
Supreme Court without authority under the general powers 
vested him such indorse checks payable the corporation. 
think this correctly states the law applied the case now be- 
fore and that therefore the indorsement the corporate name 
Cox, its president, did not constitute valid indorsement conferring 
title the Sheldon Co. the checks given the plaintiff the 
Cox Corporation. 

Nor find the case evidence authority conferred 
the president the board directors upon which the indorse- 
ment the checks could legally predicated. provision the by- 
laws and resolution the board are urged the appellant for 
such authority. The by-laws read: 

president shall the executive officer the company and 
shall have general management the business the company. The 
president shall have custody the seal the company and shall 
affix the said seal any instrument requiring the 

treasurer shall the financial officer the corporation and 


shall perform the duties usually performed the treasurer cor- 
poration, and when requested shall render report the directors.’’ 


The resolution the board directors that: 


outstanding notes and net accounts receivable 
and are hereby assigned the Sheldon Axle Spring Co. ap- 
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plied the reduction the indebtedness this corporation said 
Sheldon Axle Spring Co. and the treasurer hereby authorized 
execute such 


think clear that the by-law relied does not empower the 
president assume the duties reposed the treasurer. The general 
management the company’s business obviously neither intended 
the board, nor sufficient cover the financial transactions 
such here involved and already intrusted the treasurer. 

The resolution assigning the outstanding customers’ notes and net 
accounts receivable and authorizing the treasurer execute the as- 
signments its own limitation the method which such notes 
and accounts should transferred. The president was powerless 
assign would any other agent the corporation. 

The legal relation the bank its depositor that will pay 
out the latter’s funds its hands either the depositor person 
715, Am. St. Rep. 224. The checks the present case were drawn 
the order the Cox Corporation, but have seen were never 
indorsed it. When, therefore, they were paid the trust company 
they were paid without the authority the depositor, and the learned 
trial judge rightly directed verdict favor the 

The judgment affirmed. 


NEW YORK STATE BANKS CANNOT INVEST 
COMMON STOCK 


Dyer Broadway Central Bank, New York Supreme Court, Ap- 
pellate Division, 233 Supp. 


Under section 106 the New York Banking Law state bank 
has authority invest its funds the stock cor- 
porations. 

The statute mentioned limits investments this character 
state banks stocks, bonds and interest-bearing obligations the 
United States, New York state and specified municipal corpora- 
tions New York state, stock the Federal Reserve Bank and 
stock safe deposit company. 


Action George Dyer and others against the Broadway Cen- 
tral Bank. From order denying its motion dismiss complaint 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 576. 
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insufficient (225 525, Mise. Rep. 842), defendant ap- 
peals. Reversed, and motion granted, with leave plaintiffs serve 
amended complaint within days from service order. 

Eisman, Lee, Corn Lewine, New York City (Joseph Corn, 
New York City, counsel), for appellant. 

Worcester, Williams Saxe, New York City (Nathan Miller, 
New York City, counsel; Bartow Farr, New York City, 
the brief), for respondents. 


PROSKAUER, J.—The defendant, corporation organized under 
the Banking Law, appeals from order denying its motion dismiss 
the complaint for insufficiency. The plaintiffs allege that they are 
firm stockbrokers, and that they purchased certain common stock 
corporations, ‘‘for and account’’ of, and the request of, de- 
fendant, and upon its promise pay therefor. The defendant re- 
imbursed the plaintiffs for some these purchases. For others re- 
fused reimburse the plaintiffs, who thereupon sold the stock 
loss, which they seek here recover. 

The defendant attacks the complaint upon the ground that bank 
legally within its powers engage transaction the char- 
acter described the complaint. The substantive law sustains this 
contention. Section 106 the Banking Law prescribes the general 
purchase and hold any stocks bonds interest-bearing obligations 
the United States the state New York, any city, 
county, town village this state, the interest which not 
Federal Reserve Bank safe deposit company under certain re- 
strictions there prescribed. The purchase common stock in- 
dustrial corporations not only wholly beyond the power bank, 
but contrary policy, and that sense illegal. 

Banking business affected with interest. Noble State 
Bank Haskell, 219 104, Ct. 186, Ed. 112. The 
statutes which prescribe the investments which bank may make 
necessarily exclude from its powers the ability its own risk pur- 
chase other securities. The exercise such unwarranted power 
subjects bank risk which the statute condemns illegal. 

urged behalf the plaintiffs that this question sub- 
stantive law cannot determined upon this motion the nature 
that ultra vires and illegality are affirmative defenses 
pleaded. is, however, the settled law that, where contract affirma- 
tively appears be, not only ultra vires, but one condemned public 
policy, court will its own motion refuse enforce it. 

The suggestion made behalf the plaintiffs, however, 
that practice has arisen the part banks purchase behalf 
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their customers securities through members stock exchanges, and 
under circumstances which place risk upon the bank. 
tended that, since such facts might conceivably exist the case bar, 
should matter pleading hold the complaint good. 
not now decide whether this bank had power act agent for 
customer this manner. The cases this subject are summarized 
Payton’s Digest (volume 1173). The the author 
‘‘that matter law ultra vires for national bank act 
agent the purchase and sale stocks and bonds, either mat- 
the subject concerning the power state banks, and concludes that, 
unless the power act agent expressly conferred statute, the 
same reasoning would apply. does make the interesting reserva- 
tion, however, that, where statutory power granted bank 
act trustee, there may inferred power purchase securities 
agent for customer. The New York statute (section 106 the 
Banking Law) confers upon bank the power act trustee the 
same manner trust company may act ‘‘when specially authorized 
the superintendent banks.’’ does not appear whether this 
defendant was specially authorized. 

are confronted here with question pleading. must 
determine whether, special facts exist which remove the apparent 
taint illegality from this contract, and bring within the powers 
the bank, they should be-pleaded the complaint. plaintiff 
upon prove only what alleges. these plaintiffs proved 
every fact alleged their complaint, they would, the language 
this complaint itself, show contract which they were purchase 
these stocks ‘‘for and account’’ the bank. Upon this proof, 
our view, court would compelled dismiss the complaint, be- 
cause the essential illegality the transaction. The practice 
which the plaintiffs’ counsel directs our attention would the basis, 
not the transaction alleged the complaint, but entirely 
different transaction, possibly involving other rights, duties and ob- 
ligations. 

definitely limit our holding here the proposition that upon 
the allegations this complaint the transaction illegal. Most 
the cases cited the plaintiffs deal with transactions attacked only 
ultra vires, and not illegal. Appelton Citizens’ Cent. 
Bank, 116 App. Div. 404, 101 1027, was squarely held 
this that complaint would not stand against demurrer, where 
appears the face thereof that bank was illegally exceeding its 
powers, and the claim that illegality had pleaded separate 
defense was expressly overruled. The reasoning Topken, Loring 
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Schwartz, Schwartz, 249 206, 163 735, con- 
firms this holding. 

find basis the allegations the complaint sustain the 
claim that there was unjust enrichment the bank, for which the 
plaintiffs would entitled recover quasi contract. far 
appears, the bank received and retained nothing from the transaction. 

While hold the complaint insufficient, think the plain- 
tiffs should given the right plead over, they may 
have opportunity set any facts upon which they may 
base their claim that the real contract was different from the one 
described this complaint, and one free from the infirmities which 
here find. The order appealed from should reversed, with $10 
costs and disbursements, and the motion dismiss the complaint 
granted, with $10 costs, with leave the plaintiffs serve 
amended complaint within days from service the order 
entered hereon, upon payment said costs. 

Order reversed, with $10 and disbursements, and motion 
granted, with $10 costs, with leave plaintiffs serve amended com- 
plaint within days from service order payment said costs. 


RIGHT APPLY DEPOSIT NOTE 


Clay County First National Bank, Supreme Court Arkansas, 
Rep. (2d) 595 


bank may apply deposit the payment depositor’s 
note though there are checks outstanding which the bank has 
notice, where the deposit was not made with the bank’s consent for 
the purpose paying the checks question. 

such circumstances, the bank does make the application 
before the outstanding checks are presented the holder the 
checks will have claim against the bank. 


Action the First National Bank Paragould against the Clay 
County Bank Piggott. Judgment for plaintiff, and defendant ap- 
peals. Reversed, and action dismissed. 

Frank Weldin and Spence, both Piggott, for appellant. 

Huddleston, Paragould, for appellee. 


SMITH, J.—The First National Bank Paragould brought this 
suit against the Clay County Bank Piggott, and for cause action 


similar decisions see Banking Law Journal Digest (Third 
Edition) 233. 
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alleged that about December 20, 1926, Bertig Co. had 
deposit with the Clay County Bank, hereinafter referred the 
defendant, the sum $857.88, which belonged the plaintiff bank 
and was deposited Hanf, manager the Bertig Co., with- 
out the knowledge consent the plaintiff. was further alleged 
that the said Bertig Co., for the purpose transferring said funds 
the plaintiff, issued plaintiff against said deposit numerous small 
checks, and, while said deposit remained with the defendant bank 
the name the Bertig Co., Hanf, its manager, notified defendant that 
had issued said the plaintiff, and furnished defendant 
list thereof. Hanf, the time leaving the list with the defendant, 
notified that $857.88 the Bertig Co.’s deposit with defendant was 
for the purpose paying said 

was further alleged that about December 24, 1926, when 
the checks so. drawn plaintiff’s order were presented defendant 
for payment, the checks were dishonored, for the reason that the de- 
posit the Bertig Co. had been appropriated and applied the pay- 
ment past-due note the Bertig Co. the defendant bank. 
support these allegations Hanf testified follows: Bertig Co. 
owned store Piggott which witness ran manager. Witness 
deposits the defendant bank daily moneys belonging 
Bertig Co., and drew checks against these deposits signed ‘‘A. 
Bertig Co., Hanf.’’ 

The Bertig Co. furnished plantation supplies numerous persons 
and around Piggott, notes were taken covering the 
counts, and these notes had been sold the plaintiff bank. 
kept copies these notes, which called ‘‘dummy’’ notes, and, 
made collections, would make endorsements the dummy notes, 
and, when note was paid full, would remit plaintiff bank 
the amount thereof and secure the original note for surrender the 
maker. These collections were made the fall the year. 

June, 1926, the Bertig Co. borrowed $5,000 from the defendant 
bank without security, far the record before shows. 

Hanf began the collection these notes owned the plaintiff 
bank November 11, and was his practice, when made 
lection, draw check for the amount thereof defendant bank 
favor plaintiff bank, but, instead remitting the check plaintiff, 
was placed drawer and kept with similar checks until December 
20, when had accumulated checks, totaling $857.88. this 
date Hanf presented the the defendant bank list the 
checks drawn, and directed the cashier take care these checks 
when they were presented. The account the Bertig Co. with the 
defendant bank exceeded the amount the checks shown the list 
left with the cashier. The defendant bank did not know that Hanf 
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had made collections from the makers notes owned the plaintiff 
bank. 

December, 1926, and December 24, 1926, before the checks 
were presented plaintiff bank for payment, the defendant bank 
the note the Bertig Co. its order with the sums 
$856.98 and $750, respectively, and, after these sums had been ap- 
propriated, there did not remain the credit the Bertig Co.’s ac- 
count sufficient funds pay the checks held the plaintiff, and they 
were dishonored upon presentation, whereupon this suit was com- 
menced. 

The cashier the defendant bank testified that did not know 
that Hanf had collected and deposited money belonging the plain- 
tiff bank, and that fact appears undisputed. further testi- 
fied that Hanf brought the list checks the window and said: 
list checks want protected,’’ and gave his reason 
for the request ‘that Hurt Grocer Co. had trade acceptance for 
seven eight hundred dollars that they had sent there for collection, 
and they had been every day know about its acceptance,’ 
and Mr. Hanf presented that list checks for protect and asked 
tell Hurt Grocer Co. that they had funds, that there were 
checks out cover The witness was not asked certify the 
checks indeed, only list the checks was presented him. Hanf 
was accustomed make requests this kind, and witness did not 
pay much attention him, and ‘‘we always told Mr. Hanf that 
would the best could, and that had the money there 
would pay for him, and didn’t, and that the wit- 
ness did not make any agreement all. The testimony the cashier, 
its entirety, makes clear that understood Hanf was anticipat- 
ing garnishment proceeding the part the grocer company and 
desired defeat having the cashier answer that had funds 
belonging Bertig Co. without actually withdrawing the funds, and 
witness did not enter into the agreement. testified that ‘‘We would 
not make any agreement all.’’ 

testimony the cashier and that Hanf cannot reconciled 
upon the controlling question fact whether the cashier agreed pay 
the checks upon presentation. The cashier’s denial this agreement, 
and his statement that understood Hanf was endeavoring not 
pay plaintiff, but defeat the garnishment the grocer company, 
find substantial corroboration the cross-examination Hanf him- 
self. Upon being interrogated about the garnishment, Hanf testified 
follows: ‘‘Q. But the moving cause was that the funds were about 
tied up, wasn’t it? suspected it; yes, sir. Did you 
that time say one thing that bank that this was trust fund and 
belonged the First National Bank? A.I don’t remember. Don’t 
you know you didn’t tell them that? don’t think ever men- 


THE BANKING LAW JOURNAL 467 


tioned trust fund. that belonged the First National 
Bank? <A. told them had for them. That was 
after was all gone? (No 

the case Causey 175 Ark. 929, (2d) 
bank, the funds the drawer are, legal contemplation, withdrawn 
from his and appropriated the payment the check, and 
the bank becomes the debtor the holder, and absolutely liable for 
the payment the check when presented. 

deciding the instant case favor the plaintiff, the chancellor 
applied this principle, effect, holding that the direction Hanf 
the the defendant bank constituted the funds the Bertig 
Co. special deposit the extent the amount the checks con- 
tained the list filed with defendant’s 

not, however, find the facts the court below did. ac- 
cept the statement the defendant’s cashier the correct version 
the transaction, and therefore find that special deposit was 
created. Although Hanf claims, effect, that the collections which 
made for the benefit the plaintiff, beginning November and which 
were deposited with defendant, were the nature trust fund, 
the account was overdrawn from November November 29, and 
from December December 17, 1926, that practically all the 
alleged trust fund had been withdrawn before the list checks was 
delivered cashier, which time, true, there were 
sufficient funds derived from other have paid the checks 
mentioned the list, had the existing balance the Bertig Co. been 
made special deposit. But, have said, find the fact 
that there was agreement that effect. 

bank has the right set off against overdue note de- 
positor much the deposit required discharge the note. 
Carroll County Bank Rhodes, Ark. 43, 68; Boone 

the annotator’s note the case Arnold San Ramon Valley 
Bank, 320, said that ‘‘the decided weight authority 
the effect that where the bank which funds whieh third 
persons have interest are deposited the individual name the 
depositor has neither actual knowledge, nor notice facts sufficient 
put upon inquiry, the true character the deposit, may 
apply the deposit the individual debt the depositor.’’ 

The court below found the fact that defendant bank had 
knowledge the wrongful acts Hanf checking against deposits 
which had been, fact, for the benefit plaintiff bank, but which 
collections had been deposited the name the Bertig Co. But, 
has been shown, these funds had been practically consumed checks 
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drawn Hanf the name the Bertig Co., had authority 
do, before the list was filed with defendant bank. 

the case Covey Cannon, 104 Ark. 550, 149 514, 
was held (to quote syllabus): bank has mingled trust 
money with its own funds, money paid from such fund for its own 
purposes will presumed have been paid from its own money and 
not from the trust funds; but where the mingled fund any time 
reduced below the amount the trust fund, the latter must re- 
garded that extent dissipated, and sums subsequently added 
from other sources can not treated part the trust fund.’’ 

conclude, therefore, that the court below was error hold- 
ing defendant liable for the conversion special deposit the 
payment past-due note payable its own order, for the reason 
that there was special deposit, and the decree appealed from will 
therefore reversed, and the cause action dismissed. 


BANK DIRECTORS NOT LIABLE FOR LOSS 
GUARDIANSHIP FUNDS 


Jones First State Bank, Supreme Court Tennessee, 
Rep. (2d) 326 


The the defendant bank, without the knowledge the 
directors, qualified the bank guardian two infants. The 
guardianship funds were mingled with the funds the bank and 
were lost. was held that the directors were not personally liable 
because they failed ascertain that the bank had been appointed 
guardian and see that the funds were invested required 
statute. 


Bill Sam Jones, next friend, against the First State Bank, 
guardian, and others. Decree for complainant was affirmed the 
Court Appeals, and defendants bring Reversed, and 
bill dismissed, except defendant Preston and another. 

Walter Woodbury, for complainant. 

Sterling Brown and Cummings, Melton Cummings, all Wood- 
bury, and Roberts Roberts, Nashville, for defendants. 


McKINNEY, J.—The bill charges that September, 1919, the 
First State Bank qualified guardian Georgia Higgins and France 
Higgins and received several thousand dollars their money, for 


similar decisions see Banking Law Journal Digest (Third 
Edition) 477. 
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which they were given credit the books the bank, but their money 
was commingled with the other funds the bank and not loaned 
invested, required statute, and that their funds were thereby 
converted. 

The bill further charges that August, 1923, the bank was placed 
the hands receiver, and that the bank will not re- 
ceive more than per cent. their claims. 

The primary purpose the bill hold the defendants, 
tors the bank, personally responsible for the funds converted. 

The amount due Georgia Higgins $1,694.95, and France Higgins 
due $1,573.54. 

Georgia Higgins subsequently married Sam Jones, who brings this 
suit next friend said two wards. 

The chancellor entered decree favor complainants for said 
sums, with interest, and upon his was affirmed the Court 
Appeals. 

The directors, with the exception Preston, due time, 
filed their petition for writ certiorari, which has heretofore been 
granted, and the cause ably argued the bar this court. 

The charter the bank authorized qualify guardian, but 
the directors never officially individually instructed the cashier, 


Preston, qualify the bank guardian these any other 
infants, and, fact, did not know that had done so, that the 
bank had any funds belonging complainants. further appears 
that this the only which the bank, during its existence, 
attempted act guardian. 

The Court Appeals, its opinion, says: 


custody this fund and the consequent duty the bank 
administer properly, and the directors see that was ad- 
ministered properly would have been once apparent the directors 
they had examined the books the bank.’’ 


interpret the opinion the Court Appeals, they held 
that these directors were guilty gross negligence not examining 
the books the bank, ascertaining thereby that the bank was guardian 
complainants, and then making investigation whether the 
funds were being handled lawful manner. 

Am. St. Rep. 625, was said: 


director suit between himself and the corporation, those 
suing upon the corporate right action, not presumed have 
knowledge all that shown the books the 


practical proposition, would impossible for director 
keep informed the great number entries the books 
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modern bank. this cause not shown that these directors were 
inactive, did not attend the meetings directors, select competent 
officials, exercise general supervision over the activities the bank, 
that they turned over the management the bank the exclusive 
control the cashier. other words, that they were guilty such 
malfeasance, misfeasance, negligence office make them 
amenable the corporation for losses sustained the bank. 

The duties and liabilities such directors are pointed out with 
particularity Wallace Lincoln Savings Bank, supra. un- 
necessary pursue this matter further, since this not suit between 
the directors and the corporation, those suing upon the corporate 
right action, but this suit against the directors 
the bank, and controlled the principles announced Minton 
Stahlman, Tenn. 102, 223, which this court said: 


said this court Hume Bank, Lea, 728, director 
the agent the corporation, and, ordinarily, only liable the 
statute some conduct which creates privity contract be- 
tween them, which results tortious injury the for 
which action delicto will lie.’ 

Mr. Thompson his Commentaries Private Corporations, 
Vol. 4137: ‘The fact that directors and officers corporation 
have mismanaged its business does not render them liable 
unless they are made liable the provisions the articles in- 
statute. The proposition that wrong the 
which may and does affect the credit the company and 
the generally not wrong them individuals, and they 
maintain action against the directors for tort.’ Again, 
the author says: ‘Neither, the absence special statute, are the 
directors bank liable general depositor for mismanaging the 
affairs bank that his debt lost, for, unless they are made 
liable statute the breach duty which they have been guilty 
the bank and not its customers. But conceded,’ continues 
the author, ‘that directors bank may make_themselves 
ordinary depositors damages for false and fraudulent representa- 
tions made them, whereby the depositors have suffered loss, and, 
perhaps, also for acts done them with intent deceive and 
the publie generally, which have had that effect and which have caused 
loss such See. 4138; Zinn Mendel, Va. 595. 

have, this state, statute regulating the individual liability 
bank directors the the corporation. Section 2507 
(M. V.) Code, provides, viz.: ‘And, any director directors 
any the banks this state shall guilty any fraud willful 
mismanagement the affairs bank, which any loss shall 
its such director directors, upon legal 
ascertainment the facts shall individually liable for such loss,’ ete. 

statute fixes rule for determining the individual liability 
banking directors the the corporation, and the basis 
that liability fraud willful mismanagement. was held 
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this court, Hume Bank, Lea, 728, that ‘this section provides 
for intentional fraud and willful mismanagement.’ 
not tantamount charge intentional fraud willful mismanage- 
ment allege that, ‘having due notice and knowledge such facts 
and as, ordinary diligence and business skill, would 
have shown them its true financial condition, which was that in- 
solvency.’ This, most, charge negligence and inattention, 
whereas, there liability creditors depositors, under this 
statute, without fraud willful 


There insistence this cause that these directors are guilty 
any fraud, and the only mismanagement relied upon failure 
examine the books, find out some other manner that the bank 
had qualified guardian for these infants and had not used their 
funds statutory manner. most, this only negligence, and 
not shown have been within the meaning the 
statute. 

establish strict rule liability, lest, has been frequently said, 
doing they deter men integrity and ability from accepting the 
responsibilities the position. Generally declared that directors 
must exercise reasonable care and prudence, but this rule necessarily 
indefinite, since many cases hard determine just what rea- 
sonable care and prudence would be. While the 
directors appoint all the officers necessary carry the business 
the bank, and use ordinary diligence the selection men 
qualified fill such positions, they not guarantee the honesty and 
diligence the employees they select; and after having selected em- 
ployees unquestioned reputation they are justified acting the 
supposition that such employees will honest. They are not required 
adopt any system espionage over their cashier, any their 
subordinate agents, entertain suspicion without some apparent 
reason and until some transpires awaken just ap- 
prehension want integrity, they have right assume that 
such agents are honest and faithful.’’ 

contractual relations existed between these parties. 

used the statute, means intentional, purposeful, 
designedly. Cye. 928; Words and Phrases (2d Series) pp. 1294, 
1295; State Smith, 119 Tenn. 521, 105 68; Railroad 
Wright, 147 Tenn. 619, 250 903; Ezell Tipton, 150 Tenn. 
312, 264 355. 

Since these directors had right assume that the cashier was 
performing his duties lawful way, and since they had not au- 
thorized him qualify the bank guardian, and had knowledge 
that had done so, would require straining the statute hold 
them guilty willful misconduct not surmising that the bank had 
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qualified guardian complainants and might have converted their 
funds. 

doubt whether, the absence knowledge such condi- 
tion, facts sufficient put the directors notice, such quest 
was ever undertaken board directors. But assuming that 
ordinarily prudent person would have made investigation such 
matters, the failure the directors can, the 
this cause, nothing more than negligence, which would not make 
them liable complainants. 

Shea Mabry, Lea (69 Tenn.) 319, the president, with the 
approval the directors, misappropriated $28,000 the funds the 
corporation. This was willful mismanagement. 

conclude, therefore, that these directors are not liable, and the 
decree the Court Appeals will reserved and the bill dis- 
missed, except Preston, who did not appeal, and Bill 
Milligan, uncle the complainants, who had personal knowledge 
the transactions involving this guardianship, and who directed Preston 
the handling these funds. 

The successful directors will taxed with all costs 
their The balance the costs will paid complainants. 


PUBLIC DEPOSITS NOT ENTITLED PREF- 
ERENCE FAILURE BANK 


Lake Worth Inlet District First American Bank Trust 
Supreme Court Florida, 120 So. Rep. 316 


publie not entitled upon the failure the 
bank which its deposit kept preference payment over 
the other depositors the bank. 


Suit the Lake Worth Inlet District against the First American 
Bank Trust Co., receiver the Farmers’ Bank Trust Co., and 
others. From decree sustaining demurrer the bill, plaintiff 
appeals. Affirmed. 

See, also, 117 So. 900. 

Chillingworth Simon, West Palm Beach, for appellant. 

Wideman Wideman, West Palm Beach, for appellees. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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TERRELL, March, 1927, the Farmers’ Bank Trust Co. 
West Palm Beach, Fla., became insolvent and was taken charge 
the state banking department. the time this ap- 
pellant, corporation, was doing business with the Farmers’ 
Bank Trust Co. and had deposit with large sum money. 
This suit brought for the purpose having the appellant decreed 
preferred creditor the insolvent bank virtue its (ap- 
pellant) being corporation. demurrer the bill was 
sustained, and appeal was taken from that order. 

The sole question presented here for our consideration whether 
not public corporation which current depositor bank 
ean made preferred creditor and enjoy priority payment from 
the assets said bank when becomes insolvent and passes into the 
hands receiver. 

Appellant grounds its claim for relief the prerogative right 
the crown under the common law preferred the payment 
its debts over general creditors insolvent. 

this country the decisions are divided this question, but the 
weight authority seems that neither the state such, nor any 
its agencies, can preferred the payment its simple contract 
debts over general creditors insolvent, the absence express 
statutory authority therefor. Potter Fidelity Deposit Co. 
Md., 101 Miss. 823, So. 713; North Carolina Corporation Commis- 
sion Citizens’ Bank Trust Co., 193 518, 187 587, 
1350; Board Chosen Freeholders Middlesex County 
State Bank, Eq. 268; State Harris, Law Bailey) 
598; Central Trust Co. Third Avenue Ry. Co. (C. A.) 
186 291; Zimmerman, Commissioner Banking, Chelsea Savings 
Bank, 161 Mich. 704, 125 424, 127 351; State First 
Casualty Surety Co. Moore, 107 Wash. 99, 181 40; State 
Bank Md., Gill (Md.) 205, Am. Dee. 561; State Foster, 
Wyo. 199, 926, 226, Am. St. Rep. 47; Board 
Chosen Freeholders Middlesex Co. State Bank New Brunswick, 
Eq. 311, where the cases this country are 
Fidelity Guaranty Co. Rainey, 120 Tenn. 357, 113 397; 
County Glynn Brunswick Terminal Co. al., 101 Ga. 244, 
604; Calhoun County Court Mathews, Va. 483, 129 

think the foregoing authorities state the better rule governing 
this matter. There express statutory authority this state 
authorizing preference favor appellant over general 
the decree the affirmed. 

Affirmed. 
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LIABILITY BANK ACTING AGENT 
SALE DIAMOND 


Jason Weiler Sons Haskell National Bank, Court Civil Appeals 
Texas, Rep. (2d) 384 


Where bank, acting the agent manufacturer the 
sale diamonds, returns diamond the manufacturer contrary 
instructions, and the diamond stolen transit, the question 
the bank’s liability for the loss question for the jury 
decide. 


Action Jason Weiler Sons against the Haskell National 
Bank. Judgment for defendant, and plaintiffs appeal. Reversed and 
remanded. 

Jas. Kinnard, Haskell, for appellants. 

Clyde Grissom and Murchison Davis, all Haskell, for appellee. 


HICKMAN, J.—Appellants are partnership engaged the 
sale jewelry wholesale and retail, having their place business 
Boston, Mass. national banking corporation, having 
its place business Haskell, Tex. Appellants had rule busi- 
ness under which, when customer diamond from them 
and desired later purchase larger and more expensive one, they 
would accept return the former payment upon the latter 
the price which the former was sold. Some time prior December, 
1923, Peavy, Haskell, purchased from appellants diamond 
$225. December 14, 1923, appellants, their place 
business, received from Peavy order for one blue-white diamond 
ring sent the appellee bank for delivery the said Peavy 
the agreed price $318. the same day appellants shipped 
appellee registered mail the $318 diamond. Accompanying such 
shipment was the following letter invoice: 

Weiler Sons 


1870 
Importers, Manufacturers, Wholesale and Retail Jewellers 


69163. 
Mass., Dee. 14, 1923. 


any these goods are returned, send registered mail 
express, place value $50.00 and return our risk, are 
Lloyd’s Insurance. 

red ink and underscored red ink and 
NOT RETURN INSURED PARCEL 
similar decisions see Banking Law Journal Digest (Third 
Edition) 724. 
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Haskell National Bank, Haskell, Texas. 

the request Mr. Peavy, Haskell, Texas, the following 
articles are being sent you registered mail and are enclosed 


diamond ring (Catalog style 2080) $318. 

payment price tabulated above, kindly deliver the 
selection above named party, and after deducting your usual col- 
lection fee, please mail draft us. 

you for your attention this, are, 

truly, 
Weiler ‘Sons, 
Weiler. 


inspection and selection have been made, please not 
delay. Return us. 


After receipt the diamond the appellee bank, Peavy explained 
the bank that had the right return the $225 diamond 
the larger one and promised protect the bank from any 
loss the event accepted said diamond such credit. Whereupon 
the bank delivered the $318 diamond Peavy, receiving therefor the 
$225 diamond and $93. then deducted cents for its charges 
and remitted appellants $92.50. the same time sent ap- 


pellants parcel post, insured for $50, the $225 diamond which had 
been delivered Peavy. The parcel post package was broken 
transmission and the diamond removed therefrom. Appellants col- 
lected the amount insurance, $50, from the postal authorities and 
brought suit against appellee for $175, said amount being the value 
the ring sent appellants appellee, $318, less $93 paid Peavy 
the bank, and less $50 received appellants insurance. 

Upon the trial the case, the appellants’ testi- 
mony, appellee filed motion for instructed verdict; the grounds 
therein stated being: (1) The evidence was insufficient prove the 
contract pleaded the plaintiffs and fails show that the defendant 
any one authorized ever received the diamond ring which 
plaintiffs alleged they shipped the defendant; and (2) because 
manifest that the contract alleged and attempted proved with- 
out the the corporate powers the defendant and ultra 
vires, and wise binding the defendant, and law one for 
the breach which liability could fixed against the defendant. 
This motion was granted, and the jury was instructed peremptorily 
return verdict favor the defendant, and from the judgment 
entered with such instructed verdict, this appeal 
prosecuted. 

The case briefed this court appellants only. are there- 
fore presented theory upon which the court’s action instructing 
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verdict might upheld, except those grounds disclosed the motion 
for peremptory instructions. The judgment cannot upheld the 
first ground the motion. Appellants did offer evidence probative 
force support the essential allegations their petition. There 
was abundant evidence offered establish the fact that appellee re- 
ceived the $318 diamond. Among other evidence introduced that 
issue was letter from appellee, signed its cashier, which opened 
with the following sentence: ‘‘We are receipt your letter advis- 
ing that the ring which mailed you exchange for larger one 
for one our customers, Mr. Peavy, had been taken from the 
box when reached you.’’ That letter alone was sufficient evidence 
support the allegations the petition that issue. 

Considering the second ground the motion, not think the 
was justified peremptorily instructing verdict against ap- 
pellants the ground that the original contract was ultra vires. 
answer appellee’s pleading, which this defense was set up, ap- 
pellants filed supplemental petition, which estoppel was pleaded 
against appellee interpose such defense. think this plea 
estoppel was good. Conceding, for the sake disposing this ques- 
tion, that the contract between appellee and appellants was such 
contract not authorized entered into national banking 
corporation, still the facts disclose that such contract had been fully 
executed appellants, and appellee had been benefited thereby, 
that retained out the money its hands its own named charge 
for handling the transaction, and doing created estoppel 
against itself assert the defense ultra vires. Texas Co. 
Gentry, Tex. 625, 98; Bond Terrell, ete., Mfg. Co., 
Tex. 309, 691; First National Bank Greenville, 
Greenville Oil Cotton Co., Tex. Civ. App. 645, 828; 
San Antonio Hardware Co. Sanger (Tex. Civ. App.) 151 
1104 (error refused); Dexter First Guaranty State Bank (Tex. 
Civ. App.) 180 1172. 

view another trial this cause, think proper sug- 
gest that our opinion appellants could clarify the issues amend- 
ing their petition. would seem that while the petition does 
state all the facts and with reference the transac- 
tions the parties, yet when sought determine the particular 
theory upon which appellants base their claim liability against ap- 
pellee, there some confusion. appears that the theory 
adopted that the bank had authority connection with the 
handling the $318 diamond except deliver same its 
Peavy, and accept therefor $318 cash, and that liable ap- 
pellants for all the damages suffered them because its violation 
these instructions. not think appellants are position 
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recover upon this theory. Clearly the bank was not authorized 
appellants their letter above copied deliver the ring upon the 
receipt $93 and $225 diamond, but appellants, with full knowledge, 
the $93 payment, less the charge cents deducted 
appellee, and have collected $50 insurance from the postal authorities 
the $225 diamond. doing they have ratified and confirmed 
the exchange between the bank and Peavy, and are not entitled 
recovery for that particular breach duty. Appellee’s liability must 
rest, all, upon the manner which undertook return the 
$225 diamond, and not upon its unauthorized act exchanging the 
larger diamond for the smaller one. The petition should also clearly 
disclose whether such liability claimed for breach contract 
for negligence. 

The judgment the trial court will reversed, and the cause 
remanded. 


RETURN CHECK RECEIVED FROM CLEAR- 
ING HOUSE SATURDAY MORNING 


Akron Scrap Iron Co. Guardian Savings Trust Supreme 
Court Ohio, 165 Rep. 715 


The custom the Cleveland Clearing House Association the 
effect that check received through the clearing house Saturday 
morning, found irregular, may returned the sending 
bank the 8.30 clearance the following business day, 
within reasonable time thereafter, valid. 

this was held that check received through the clear- 
ing house Saturday morning and found overdraft could 
returned the sending bank the receiving bank 10.30 
the following Monday morning. 


Suit the Akron Iron Co. against the Guardian Savings 
Trust Co. Judgment for plaintiff was reversed the Court Ap- 
peals and cause remanded for new trial, and plaintiff brings error and 
defendant files cross-petition error. Affirmed, and final judgment 
rendered for defendant. 

John Cline and Harry Fuerst, both Cleveland, for plain- 
tiff error. 

Squire, Sanders Dempsey, Boyle and Frank Harrison, all 
Cleveland, for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
244. 
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PER suit originated the court common 
pleas Cuyahoga County, where the iron company was plain- 
tiff and the bank trust company was defendant. The plaintiff al- 
leged that September received check for the sum 
$1,477.70, drawn the firm Grodin Co. upon the defendant bank, 
wherein the drawer was depositor. Plaintiff alleged that deposited 
the check Akron bank for collection and that the same went 
through the Cleveland Clearing House about September 1923, 
and was duly presented for payment the defendant bank; that the 
defendant accepted said check, and marked, stamped and perforated 
said check ‘‘Paid,’’ and deducted the amount said check from 
Grodin Co.’s account, and caused ledger entry made certify- 
ing that the check was paid. Plaintiff further alleged that subse- 
quently, September 10, 1923, having received information that the 
drawer the check was insolvent, the defendant bank, through its 
agents and employees, conspiring and conniving for the purpose 
defrauding and cheating the plaintiff, from the clearing house 
the credit memorandum which was theretofore given payment and 
satisfaction the check, and thereafter returned the check the 
bank from which had been transmitted, and affixed thereon false 
entry that the check had been error,’’ thereby perpetrat- 
ing fraud upon the plaintiff causing false balances upon the de- 
fendant’s books the prejudice the payee the Plaintiff 
sought judgment for the face amount the with interest and 
protest fees. 

While the defendant filed three separate defenses, deem neces- 
sary consider only the first and second. The first defense sub- 
stantially general denial. The second defense alleges that the 
various banks Cleveland, including the defendant, had formed 
clearing house association for the purpose facilitating the collection 
checks and the adjustment accounts between themselves under 
rules adopted the association; that one the rules was follows: 
checks, notes, bills exchange other items, received through 
the morning clearings, returned unpaid for any reason city banks 
shall returned through the afternoon return item exchanges the 
day clearance 2.20 o’clock m., except Saturday, when un- 
paid items received through the morning clearings shall returned 
through the morning return item exchanges 8.30 m., the next 
succeeding business day. mutual agreement, case emergency 
necessity, where has been found impossible return items 
through the 2.20 Return Item Session, arrangements return 
these delayed items shall made between the interested banks 
telephone. But every instance the return must made the re- 
bank and the transaction completed 3.30 the day 
clearance.’’ 
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The defendant alleged that among the member banks the Clear- 
ing House Association practice and custom existed whereby items 
received the Saturday morning clearance from the Clearing House 
Association, not returned the clearing house time for the 8.30 
clearance the next succeeding business day, could returned 
the next succeeding business day within reasonable time after 
such 8.30 morning clearance. 

The defendant further alleged that the check question together 
with other checks Grodin Co., was received the defendant 
through the Clearing House Association Saturday morning, Sep- 
tember 1923; that this particular check was stamped and perforated 
‘‘Paid’’ the defendant unintentionally and mistake. The 
defendant also alleged that practice and custom existed among the 
Cleveland banks and the Clearing House Association whereby, 
item was stamped perforated paid, and such stamp perfora- 
tion was made unintentionally and under mistake, the bank 
stamping and perforating such item could certify that such stamping 
and perforation was done error, and that said practice and custom 
authorized the return such check with such certification accord- 
ance with said rule the Clearing House Association, and that under 
said rule, practice and custom ‘‘the bank returning such item was 
entitled for the amount thereof and reversal entries 
previously made pertaining thereto.’’ 

The reply was substantially general denial. 

The only issue arising upon said defenses was whether there was 
acceptance and payment the check the drawee bank, the de- 
fendant error here. The trial court said the jury: ‘‘Now, the 
considers that there but one question this for you 
ladies and gentlemen determine and that whether not, when 
this check reached the Guardian Bank, and was stamped paid, was 
their intention pay the check, whether the stamping and perfora- 
tion was error and mistake and [if] you find from 
preponderance the evidence that was error mistake, not 
the intention the bank pay this, when was stamped paid, then 
the plaintiff would have failed have established its and would 
not entitled verdict, and your verdict should for the de- 
fendant. Now that the question this law suit.’’ 

the the plaintiff’s case and again the close 
the entire evidence, the defendant bank moved for directed verdict 
its favor. Both motions were overruled, the trial resulting 
verdict and judgment favor the plaintiff. The Court Appeals 
reversed the judgment and remanded the cause for new trial. The 
assigned reason for reversal was the refusal the trial court admit 
evidence offered the defendant bank the general custom and 
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practice among the Cleveland banks the disposition checks han- 
dled through the clearing house. this court both parties prosecute 
error; the plaintiff error asking for reversal the judgment 
the Court Appeals; the defendant, cross-petition error, asking 
for final judgment its favor. 

During the course the trial, the defendant offered the rule 
the Clearing House Association relating clearances, and offered 
prove witnesses that, under the custom and practice prevailing 
among the Cleveland banks, check received bank through clear- 
Saturday morning, which intended dishonor, would 
normally returned 8.30 the Monday following; and that 
the normal, 8.30 Monday morning, clearance was missed, the dis- 
honored item would returned the bank which had sent the 
clearing house for collection, and that exchange therefor that bank’s 
check would received cover the dishonored item; and further 
offered prove that such action, taken 10.30 the fol- 
lowing Monday, was within such and practice. The trial court 
refused all evidence relating the practice and custom the member 
banks, and their dealings with the clearing house, for the reason that 
defendant was unable prove that plaintiff had knowledge them. 
This testimony was competent and should have been admitted. The 
clearing house rule and the custom and usage the city banks arising 
out reasonable methods used for the collection accounts and for 
their adjustment through the clearing house were established for the 
purpose facilitating collections and adjustments between the mem- 
bers, and when check sent one these members for collection, 
the plaintiff impliedly agrees that the collection may made 
with such methods. Hilsinger Trickett, Ohio St. 286, 
305, Ann. Cas. 1913D, 421. The testimony com- 
petent for another reason. The plaintiff alleged that the agents the 
defendant bank, conspiring and conniving cheat the plaintiff, had 
wrongfully recalled the credit memorandum theretofore given through 
the clearing house payment the check. view that charge, 
the defendant was entitled show its good faith complying with 
the rules the clearing house and with the practice and custom ex- 
isting among its member banks effecting the collection accounts 
and the clearing exchanges. 

The Court Appeals indicated its opinion that majority 
that court thought that the plaintiff was not entitled judgment; but 
instead rendering final judgment for the defendant below, the court 
reversed and remanded the cause. The trial court charged the jury 
that they found that the stamping and perforating the check was 
error and mistake the part the bank, and that was not the 
intention the bank pay it, the defendant was entitled verdict. 
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think the record discloses, without substantial dispute, that, under 
the developed, the check was neither accepted nor paid; 
nor was there any bad faith shown upon the part the bank. Had 
the trade acceptances and all the checks issued the depositor, 
Grodin Co., been paid out the depositor’s actual account the 
bank, its would have been overdrawn both Saturday, 
September 8th, and the Monday following, when the final clearance 
made. While true that the bank stamped 
forated the check ‘‘Paid,’’ this was done under misapprehension, 
and would not have been done had the various ledgers the bank 
been then assembled showing the true account Grodin Co. with 
the drawee bank. Monday morning, September 10th, the bank re- 
turned the check the Federal Reserve collecting bank, accom- 
panied that the cancellation the drawee bank had 
been error. Thereupon the Reserve Bank gave covering check 
for its face amount the drawee bank and immediately wired its 
forwarding out town bank, the indorser, that the check had been 
dishonered the Guardian Bank. 

The trial court should have sustained the motion the Guardian 
Savings Trust Co. for directed verdict, and the Court Appeals 
should have rendered judgment its favor. The judgment the 
Court Appeals reversing the trial court affirmed. Proceeding 
render the judgment which the courts below should have entered, 
judgment will here rendered favor the defendant error. 

Judgment affirmed, and final judgment rendered. 


DRAWER CHECK DISCHARGED DELAY 
PRESENTMENT 


Ostrander Sauer, Supreme Court Iowa, 224 Rep. 581 


The defendant drew check and delivered the plaintiff 
payment debt, saying that did not have sufficient funds 
deposit the time but would haul certain wheat and deposit the 
proceeds right away. The defendant made the deposit three days 
later but the plaintiff held the check for days after that, when 
the bank failed. The plaintiff’s excuse for not depositing the check 
earlier was that the roads were bad. appeared, however, that 
the check could have been sent forward mail. was held that 
the defendant was discharged from liability the plaintiff’s de- 
lay presentment. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1081. 


482 THE BANKING LAW JOURNAL 
Action recover rent. The defense was payment check, 
which the plaintiff failed cash before the bank which was 
drawn closed. Trial the court without jury, and judgment was 
rendered for the plaintiff, and defendant appeals. Reversed. 
Jones White, Ottumwa, for appellant. 
Gillies, Daugherty Oughton, Ottumwa, for appellee. 


FAVILLE, conceded that the appellant owed the appellee 
$200 for rent. January 1926, the appellee was the ap- 
pellant’s place, and said time the appellant gave appellee check 
drawn the Hedrick State Bank for $200, payment said rent. 
The appellant testified: ‘‘I told Mr. Ostrander the time gave him 
the check that did not have quite enough funds account the 
Hedrick State Bank that day with which meet the check but 
that would haul wheat right away and have the money for him. 
did fact sell wheat right away. hauled one load 
the afternoon the day gave Mr. Ostrander the check. made 
deposit the bank January 7th. said that would 
haul the wheat right away and get the money for him. did not tell 
him when had hauled the wheat and did not tell him when put 
the money the 
Regarding the transaction, the appellee testified: ‘‘He told 
that time that was hold the check until had hauled the wheat. 
The roads were very bad condition that time. never told 


when hauled his wheat. did not tell that would 
notify when sold the wheat but told would haul the wheat 
quickly could. did not make any effort find out 


whether had the money the Hedrick State Bank cover the 
check before February 1926. Isn’t fact that the 
only reason why you didn’t deposit during that period time, 
that you were not town deposit it? Yes, sir.’’ 

third party testified conversation between the appellant and 
the appellee after the bank closed. testified: ‘‘He (appellee) also 
asked Mr. Sauer hadn’t told him hold the check few days 
until hauled his wheat and Mr. Sauer said had. Mr. 
Ostrander’s conversation with Mr. Sauer, Mr. Ostrander did not claim 
that Mr. Sauer was notify him when hauled the 

check was delivered January 1926, and the appellant 
proceeded sell his wheat, and deposited the proceeds the bank, 
and January 1926, there was deposit said bank ap- 
pellant’s account amount excess the amount said check. 
Such amount remained said bank the time closed February 
Twenty-seven days elapsed from the time that the appellant de- 
livered the check appellee until the bank closed. During said time 
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the appellee made effort present said check said bank. The 
parties lived within short distance each other. The bank upon 
which said check was drawn was some miles distant. There 
was another town nearer the appellee’s residence where there was 
bank. also appears that each the parties had telephone 
which they could communicate with each other with said bank. 
also appears that there was daily mail delivery appellee’s 
place. There evidence tending show that the roads were bad and 
inconvenient for travel, but were not impassable. There sub- 
stantial dispute the record. The appellant says that told appellee 
would haul his wheat ‘‘right away’’ and deposit the money meet 
the check. Appellee says the appellant told him would ‘‘haul the 
wheat quickly The parties agree that nothing was 
said either about the appellant notifying the appellee that had sold 
the wheat and made the deposit, that the appellee was find out 
whether the appellant had deposited it. The appellee states, however, 
that the only reason why did not deposit during the time was 
that was not town deposit it. the recent case Knauss 
Aleck, 202 Iowa 91, 209 444, said: ‘‘We have frequently 
announced the general rule that, under facts similar these, the 
question what reasonable time’ question fact. However, 
there are exceptions this rule; and one that, where the facts are 
undisputed, then becomes question law. ‘Where the 
facts are dispute, ‘‘reasonable time’’ question for the jury; 
otherwise for the court.’ 

Upon the record this case are disposed differ from the 
the trial Under the undisputed evidence the ap- 
pellant was haul his wheat and deposit the proceeds meet the 
days’ time. The appellee made attempt any way present 
the check for period days. fail find the record any 
reasonable excuse whatever for this delay the part the appellee 
making such presentation. The only excuse offers therefor 
that did not town, and testimony tending show that the 
roads were bad condition and that travel was difficult. There were 
ample mail facilities which the check could have been presented 
the drawee bank, and the evidence discloses that could have been 
forwarded for collection through the medium another bank reason- 
ably near and convenient the appellee. think upon the record 
should held matter law that the appellee failed present 
the check within reasonable time, and therefore, under Code, 9647, 
the drawer discharged from liability the extent the loss caused 
the delay. 

appears that the drawee bank has closed its doors, and the ques- 
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tion the rights the respective parties the amount deposit 
the appellant’s credit said bank not involved this action, 
and make pronouncement regard thereto. follows that 
the judgment appealed from must be, and is, reversed. 


DRAWER DISCHARGED WHERE CHECK 
MAILED DIRECTLY DRAWE 


Forgan Allen Bros., Supreme Court Iowa, 224 Rep. 500 


The payee check deposited and was forwarded direct 
the drawee bank. The drawee bank failed without remitting. 
was held that was negligent forward the check this man- 
ner and that the drawer the check was discharged from liability. 


Action law the trustees the Commercial Credit Trust 
against the drawers dishonored check payable the Commercial 
Credit Trust. The petition merely alleges that payment was refused 
without stating the reason for refusal. The answer alleges negligence 
not making presentment for payment before the drawee bank had 
closed. The reply merely denies the allegations the answer. Af- 
firmed. 

Shultz, Des Moines, and Hudson Hudson, 
hontas, for appellants. 
Price Burnquist, Ft. Dodge, for appellees. 


MORLING, J.—The defendants resided Their evi- 
dence that May 1926, they drew the check controversy for 

776 the Farmers’ Trust Savings Bank and ob- 
tained its certification. The same day they inclosed with letter and 
smaller check for $79.20 envelope addressed the Commercial 
Credit Trust, the payee both checks Des Moines, and mailed the 
envelope Pocahontas. The Ist May was Saturday. The smaller 
check was dated May 1926, indorsed the Commercial Credit 
Trust, May 1926, Des Moines National Bank May 1926, 
Federal Reserve Bank Chicago, May 1926, and was paid. The 
plaintiffs give account this check its presentment. The 
check controversy for $776 dated May 1926, indorsed Com- 
mercial Credit Trust, May 1926, Des Moines National Bank, May 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1060. 
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1926, the Federal Reserve Bank Chicago, May 1926. The 
the Commercial Credit Trust testifies that made out 
wholesale reports every day from the checks and deposited 
all checks the bank the day they were received. The report for 
the check controversy and the deposit slip the payee are dated 
May 1926. The witness says that took the check the Des 
Moines National Bank and deposited that day. also says that 
does not receiving any other checks from the payees that day, 
nor whether the smaller check was inclosed with the larger one. 
acknowledges putting the indorsement and depositing the smaller 
check May 3d. Defendants offered evidence letter from the 
Des Moines National Bank the Commercial Credit Trust stating 
that the bank record showed that the check was deposited May 6th, 
forwarded the same day Federal Reserve Bank Chicago; that 
the writer the letter informed that the check ‘‘went forward 
Pocahontas May 7th and should have reached that bank May 10th, 
which was Monday. They state that ordinarily they should have re- 
turns this item May 12. Not receiving payment that day 
the next, they notified that they were without returns and item 
was unpaid. Check question was not returned them until May 
there was delay the part either this bank 
the Federal Reserve Bank handling this item but would seem that 
the delay entirely the paying bank Pocahontas.’’ Also 
letter from the manager the Commercial Credit Trust defendants 
stating: ‘‘I believe, this letter, that the bank 
hontas had not closed its doors prior May 10, you should have 
getting paid full, would appear you should 
the list preferred creditors.’’ undisputed that both 
the day issuing the check and the day the bank closed, which 
was May 12th, the drawers had deposit sufficient funds pay the 
check. proposition is: ‘‘There was evidence the 
record show that the plaintiffs were guilty any negligence which 
any material delay the presentment the They 
urge that the letter offered defendants shows that the check must 
have reached the payee bank several days before failed. 

need spend time discussing the question whether 
matter law negligence and nonpayment resulting therefrom are 
shown. The action was tried the court sitting law, and there 
sufficient evidence supporting its findings those findings are con- 
here. provided section 9647, ‘‘A check must pre- 
sented for payment within reasonable time after its issue, the 
drawer will discharged from liability thereon the extent the 
loss caused the delay,’’ and section 9648, ‘‘Where check 
certified the bank which drawn, the certification equiva- 
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lent and section 9654, ‘‘In determining what 
the nature the instrument, the usage trade business (if any) 
with respect such instruments, and the facts the particular 
There evidence here the usage trade business. appears 
that the check was deposited the payee bank Des Moines and 
the Des Moines Bank sent the Federal Reserve Bank Chicago. 
There evidence that the two checks were inclosed the same en- 
velope, and must have been received the payee the same time. 
The smaller one was deposited May and indorsed the Federal 
Reserve Bank May 5th and paid. The notice protest offered 
evidence plaintiffs states that the check controversy was May 
13th, the request the Farmers’ Trust Savings Bank, holder 
the original check, presented the Farmers’ Trust Savings Bank 
and payment demanded. letter written the payee the de- 
fendants asks payment acceptance for $776 which you sent 
cashier’s check which was refused due the closing the bank.’’ 
The reference the check ‘‘a check’’ evidently 
error. appears from plaintiffs’ evidence therefore that the Federal 
Reserve Bank sent the check the drawee bank, that the drawee bank 
was the holder, and that presentment for payment was made May 
13, 1926, the day after the bank closed. The payee the Federal 
Reserve Bank had authority send the check for collection the 
drawee bank and were guilty negligence doing so. Leach 
Citizens’ State Bank Arthur, 203 Iowa 782, 211 522; Leach 
Battle Creek Savings Bank, 202 Iowa 871, 211 519. 
stated, this evidence was introduced the plaintiff, and the plaintiff 
thereby shows its own negligence and shows injury, though the fact 
was not pleaded defendants negligence. Plaintiffs have not un- 
dertaken explain whether not the drawee the check was 
member the Federal Reserve System, and had account with the 
Federal Reserve Bank which the check was charged 
the Federal Reserve credited the drawee. need not discuss 
the question whether such the reasonable inference from the evi- 
dence. The plaintiff’s evidence shows presentment May 13th and re- 
fusal payment ‘‘due the closing the Furthermore, the 
burden was plaintiffs show that defendants were not injured 
its negligence. Hamlin Simpson, 105 Iowa 125, 130, 906 
757; 1020. The judgment supported the evidence. West 
State Bank Haines, 135 Iowa 313, 317, 112 552; Fritz 
Kennedy, 119 Iowa 628, 603. 
Affirmed. 
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PROTEST INLAND CHECK NOT NECESSARY 


Soto Mercantile Co. Sebastian, Court Appeal Louisiana, 
121 So. Rep. 664 


Formal protest check for the purpose charging in- 
dorser with liability necessary only where the check drawn 
one state and payable another, that where the check ‘‘a 
foreign bill 


Action the Soto Mereantile Co., against Dan Se- 
bastian. Judgment for plaintiff, and defendant appeals. Affirmed. 

William Pollock, Mansfield, for appellant. 

Parsons Colvin, Mansfield, for appellee. 


REYNOLDS, J.—Defendant, Dan Sebastian, owner and 
holder check for $461.36, dated February 16, 1924, signed 
Carroll, receiver, drawn the Bank Zwolle, Zwolle, and pay- 
able Sebastian, indorsed the check blank and delivered 
plaintiff, which duly presented the drawee for payment, and, 
payment being refused, plaintiff brought this suit against the payee 
and indorser obtain judgment for the amount the check, with 
legal interest from its date. 

Defendant set way defense that originally liable had 
been released from liability because the check had not been protested 
and notified its dishonor, and because plaintiff had, without his 
consent, extended the drawer time pay the check after its dis- 
honor, that had received consideration for the indorsement 
transfer, and that had indorsed merely accommodation 
plaintiff. 

And assuming the character plaintiff reconvention alleged 
that Carroll, receiver, was indebted him the sum $485.58, 
and had refused pay him the debt because plaintiff was asserting 
that was indebted plaintiff for the amount and 
the check, and prayed judgment reconvention against plaintiff 
for that amount, with legal interest thereon from February 16, 1924. 

these issues the case was tried, and there was judgment 
favor the plaintiff and against the defendant for the amount sued 
for, and defendant appealed. 

Section 118 the Negotiable Instruments Act (Act No. 
1904) provides: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1092. 
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118. But protest not required except the case 
foreign bills exchange.’’ 


Section 129 the act provides: 


129. inland bill exchange bill which is, its 
face be, both drawn and payable within this state. Any 
other bill foreign bill. Unless the contrary appears the face 
the bill, the holder may treat inland bill.’’ 


The drawer and drawee and payee and indorser the check were 
all residents the state Louisiana, and therefore the check was 
inland bill. 

The evidence shows that soon the check was returned unpaid 
plaintiff notified defendant the fact, and his request plain- 
tiff presented for payment second time, and again was dis- 
honored. 

Defendant’s indorsement the check was without qualification, 
and provided section the Negotiable Instruments Act 
that every indorser who indorses without qualification warrants that 
shall paid the drawee and, dishonored, that himself will 
pay it. 

Aside from this, the transaction between plaintiff and defendant 


was purchase plaintiff and sale defendant the check and 
implied warranty that there were funds deposit the 
drawee bank meet and that would paid presentation 
(Civil Code, art. 2501), and the seller was liable for the restitution 
the price (Civil Code, art. 2506). 

who sells incorporeal right, warrants its ex- 


istence the time the even though there was war- 


ranty expressed. Civil Code, art. 2646. 
Said the Supreme Court Coreoran Riddell, La. Ann. 268: 


the Code very stringent this point, and has expressly 
provided that, even case stipulation warranty, the seller, 
case eviction, liable restitution the price, unless the 
buyer was aware, the time the sale, the danger the eviction, 
and purchased his peril and risk. This principle the contract 
sale, applies not only the sale corporeal things, but also the 
sale 


The defense that defendant was released from liability because 
plaintiff had allowed time the drawer which pay the check 
without merit. The contention only conclusion defendant’s 
and not supported the facts. Both Nelson, president 
plaintiff company, and Carroll, the maker the check, testified 
positively that time for payment had been allowed. 
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Besides this, inasmuch defendant was primarily liable vendor 
the could not have been released even the drawer 
drawee had been extended time which pay. This would 
only ease defendant was only secondarily liable. Civil Code, art. 
3063. 

The consideration for the sale was its 
fendant was indebted various persons, and his request plaintiff 
paid with its own checks his debts these persons, and paid him 
the difference between the aggregate these debts and the 
amount the check. Defendant was logging the sawmill operated 
Carroll, receiver, and was indebted his employees for work 
performed them that connection, and was his debts these 
employees that plaintiff paid with its own money, and the money 
paid and the difference between and the amount the check paid 
plaintiff defendant represents the consideration price 
the check. 

The evidence shows that plaintiff was very considerate de- 
fendant the premises and did not institute suit against him for the 
debt until more than year after the check was returned unpaid. 
This delay was consideration shown defendant, and was not time 
extended the drawer the check which pay. 


The district judge, who saw and heard the witnesses testify, gave 
judgment for plaintiff, the judgment correct, and, accordingly, 
affirmed. 


BOOK REVIEWS 


American Investment investment trust, while es- 
tablished institution England for many years, comparatively 
recent adoption this country. spite that fact investment 
trusts have had remarkably rapid growth, both number and 
the amount resources America, especially during the past four 
five years. 

The investment trust now attracting wide attention from both 
bankers and investors. Many articles concerning this form financial 
organization have been published banking periodicals 
the subject are making their appearance. The latest volume deal- 
ing with investment trusts entitled Investment 
published Harper Brothers, New York City. The author John 
Fowler, Jr., vice-president and director the American 
Trustee Share Corporation and manager the statistical department 
Throckmorton Company. 

his book Mr. Fowler defines investment trust 
ganization for the collective investment funds 
dividuals numerous securities. Its cardinal principle diversifica- 
tion, distribution risk and the law averages its stock 
‘‘offers much the relish speculation, while avoiding most 
its 

many respects the investment trust not unlike the mutual 
savings bank. One exception which may mentioned that the 
savings bank strictly limited statute, especially with reference 
the which its funds may invested. Similar regula- 
tions with reference investment trusts will undoubtedly come 
time since these organizations are now attracting the attention the 
various state legislatures, well that bankers and investors. 

The extent the growth the investment trust idea this 
country recent years indicated the following statements taken 
from Mr. Fowler’s treatise: 

The pioneer American investment trust, the Boston Personal Prop- 
erty Trust, was founded 1893 John Quiney Adams, descendant 
the president that name, deal mainly real estate securities. 
Prior 1924 there were only investment trusts the United 
States. these, were formed New England and New York. 
Today there are this country least 199 investment trusts with 
invested capital estimated $1,200,000,000. The total number 
American investors the securities investment trusts variously 
from 15,000,000 20,000,000. 

The book divided into the following eighteen chapters: His- 
tory Investment Trusts; II, Survey Present Development; III 
and IV, Statutory Trusts; and VI, Contractual Trusts; VII, Gen- 
eral and Specializing Trusts; VIII, Further Analysis the Portfolio; 
IX, Investment Restrictions; and XI, Management the Portfolio; 
XII and XIII, Accounting Procedure; XIV, Problems Taxation; 
XV, Promotion Policies; XVI, How Invest Investment Trust; 
490 


THE BANKING LAW JOURNAL 491 


XVII, Public Regulation; XVIII, Place Investment Trusts 
American Finance. 

There are appendices follows: Classified Directory 
American Investment Trusts; Statutory Trusts—Specimen Charters 
and By-Laws; Contractual Trusts—Specimen Indentures; Speci- 
men Reports; Tabulation Resources, Capitalization, Earnings, 
Specimen Organization Charts; Bibliography. 

The book contains 415 pages including comprehensive index. 
introduction written John Moody, president Moody’s In- 
vestors Service. The price the book per copy. 


American Trials—The Milligan Trials the name 
series books, each based the trial celebrated and im- 
portant case one our American courts. The first book this 
series, Milligan which has just made its appearance, 
founded the decision the United States Supreme Court, 
parte Milligan Wallace 2), rendered the court April, 1866. 

The case arose out the suspension the privilege habeas 
and the trial civilians military commissions during the 
Civil War. 

The decision the court, which outstanding one the de- 
velopment constitutional law this country, the effect that 
the military commissions organized during the Civil War, state 
not invaded and not engaged rebellion, which the Federal courts 
were open and the proper and unobstructed exercise their 
judicial had jurisdiction try, convict sentence 
citizen neither resident rebellious state, nor prisoner war, 
nor person the military naval service and Congress could not 
invest them with any such power; the guaranty trial jury, con- 
tained the constitution, was intended for state war well 
state peace. 

introduction Samuel Klaus, the New York bar, who 
the active general editor the series, presents most interesting 
narrative the stirring and events leading this famous 
decision and delineation the differences thought 
the day. 

There were those who sincerely believed that the privilege the 
writ habeas corpus and the right trial jury were foundation 
stones, the removal which would endanger the very stability the 
nation. The military authorities, undoubtedly with equal sincerity, 
believed that, the civil courts were allowed obstruct military op- 
erations with their processes and writs and with the natural delays 
the law they would situation, which would taken advan- 
tage the enemies within the lines, and prevent the successful 
termination the war. Out this atmosphere discord came the 

briefly outline the facts, the latter part 1864, Milligan and 
his four co-defendants, Bowles, Horsey, Humphreys and Heffren, were 
arrested the military authorities and imprisoned Indianapolis. 
They were charged with conspiracy against the United States Gov- 
ernment. They were placed trial before military commission and 
was shown that they were members and officials secret order, 
the Order American Knights, which was later changed the 
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order Sons Liberty. Most the many thousands who joined this 
order did without knowledge its ultimate purpose. Only those 
who ranked high its councils were aware the fact that its 
object was assist the Confederate troops invasion the states 
Kentucky, Indiana and Illinois and win the war for the South. 
Klaus states his introduction ‘‘that the men (Milligan and his fel- 
low conspirators) were guilty the charges made there can little 
room for dispute.’’ 

During the trial Heffren secured immunity for himself becoming 
witness for the Government. Humphreys was found guilty and 
sentenced prison, but later paroled. January, 1865, became 
known that Milligan, Bowles and Horsey had been sentenced death 
hanging. The record the proceedings was sent 
Washington for approval the President. Before took action 
the matter, however, the war had come close Appomattox Court- 
house April 1865, and five days later came the President’s as- 

President Johnson later approved the sentence and May 19, 
was set the day which the execution shouid take place. Ten days 
previously petition for habeas corpus behalf the prisoners had 
been filed the United States Cireuit Court. This court certified the 
question the jurisdiction the military commission the Su- 
preme Court. 

May 16, three days before the date set for the execution, Horsey’s 
sentence was commuted life imprisonment and Bowles and Milligan 
respited until June Preparations for the execution these two 
were complete, when May 30, President Johnson ordered that their 
sentences also commuted life imprisonment. 

The was argued the Supreme Court the term 
1866. The importance with which the case was regarded may seen 
from the eminent counsel engaged both sides. For the petitioners 
Milligan, Bowles and Horsey, appeared James Garfield, Jeremiah 
Black and David Dudley Field. The argument for the United States 
was presented Benjamin Butler. The court’s decision was ren- 
dered April and one week later the prisoners were ordered 
released from custody. 

The arguments counsel are presented full are the opinions 
the court. appendix are presented the entire proceedings 
the military commission. second appendix are given account 
the facts involved case known parte Merryman and the 
decision filed Chief Justice Roger Taney. 

For the second volume this series the Molineux has been 
chosen, the unsolved sensational poisoning mystery thirty years 
ago. Then will come the case the Chicago Anarchists, and its con- 
temporary counterpart, the case and Vanzetti; Laidlaw 
against Sage, the melodrama which Joseph Choate, the popular 
delight, plagued Russell Sage; the Leo Frank Georgia’s 
mob violence, and two old piracy trials. 

The editors are Professor Underhill Moore the Co- 
lumbia University School Law, and James Rosenberg the 
New York bar. The publisher this series books Alfred 
Knopf, New York. The price per volume. 


